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INTRODUCTION

councils in England do. Local councils are the first tier of local

government and LCE has been written to help those involved -
local councillors, council staff and members of the public who may
be affected by their decisions.

LCE sets out the legal framework that determines the extent of local
council powers. Local councils are statutory corporations that can only
do what the law permits them to do. They have powers to do things that
improve their communities, such as the power to tax (precept) their
electors, but they do not have the much broader legal powers of Principal
Councils that are responsible for, for example, waste collection, highway
and traffic regulation and planning.

LCE deals with the practice and procedures of local council meetings
and the committee structures that they generally adopt.

LCE sets out who can and who cannot be councillors, what they do
and the rules of conduct that govern their behaviour.

LCE explains the legal framework that applies to local council staff
including the additional statutory requirements that apply to the clerk or
proper officer and responsible financial officer. It also explains how
staff can perform council powers.

LCE explains the ways that local councils are accountable to their
communities, for example, by publishing information on what they do
and by compliance with financial regulations, freedom of information
law and data protection law.

| ocal Councils Explained (LCE) gives an overview of what local
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GLOSSARY

In this book certain terms are used throughout. Where an explanation of
the termis not given in the main text, this is set out below.

Accounting Statements means the annual income and expenditure
account, statement of balances or record of receipts and payments that a

“local council” (see definition below) is required to prepare in accordance
with, and in the form specified in, any annual return required by “proper
practices” (see definition below) in relation to accounts.

Councillor unless otherwise indicated, is a person elected (whether their
election is contested or not) or co-opted onto a council. For convenience,
the word councillor is used throughout the book and includes
“non-councillor” (see definition below) unless otherwise stated.

Financial regulations are the “standing orders” (see definition below)
of a local council that regulate and control its financial affairs and
accounting procedures. Model financial regulations are available to
councils in membership of the National Association of Local Councils
(see definition below).

Local authority means any type of authority, for example, a local council,
Principal Council,and so on.

Local council is used to describe a parish, town, neighbourhood,
community or village council.

Local government elector is a person in the register of electorsin
accordance with the provisions of the Representation of the People
Acts 1983 and 1985.

Monitoring officer is the person responsible for advising their Principal
Council on the legality of its decisions and for reporting to the authority
on any illegality or maladministration. The monitoring officer has specific
responsibilities regarding the registration and publicity of certain financial
and personal interests held by councillors. The monitoring officer is
responsible for the code of conduct and for handling complaints about
alleged failures of councillors within Principal Councils and local councils
to comply with the code of conduct.

Non-councillor is a member of a committee (including joint committee) or
sub-committee (including a joint sub-committee) of a local council who is
not a councillor.

Principal council is a reference to a type of local authority. It describes a

district, county or unitary authority (including a London borough council).

Local Councils Explained



Proper officer is the statutory office holder, normally the clerk to
the council.

Proper Practices is a term that appears in the accounting and audit
regulations that apply to local councils. “Proper practices” is a reference
to the publication ‘The Practitioners’ Guide’ issued by the Smaller
Authorities Proper Practices Panel (SAPPP). The guide is available from
the websites of NALC and the Society for Local Council Clerks.

Resolution is the legal term for a decision lawfully made by the majority
of those present and voting at a quorate meeting of a local council, a
committee (including joint committee) or a sub-committee (including
joint sub-committee).

Society of Local Council Clerks (SLCC) is the professional body for
local council clerks and senior council employees.

Standing orders are the written rules of a local council. They contain a
council’s internal organisational and administrative procedures,
and procedural matters for meetings.

Local Councils Explained
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ACRONYMS

AGAR Annual Governance and Accountability Return
CicC community interest company

DPA Data Protection Act 2018

DPO data protection officer

FOIA  Freedom of Information Act 2000

GDPR General Data Protection Regulation
HMRC HMRevenue and Customs

ICO Information Commissioner’s Office

LCE Local Councils Explained

LGA The Local Government Association
LGSCO Local Government and Social Care Ombudsman
NALC National Association of Local Councils
NDP Neighbourhood Development Plan

NDO Neighbourhood Development Order

NJC National Joint Council

NTS National Training Strategy

PAYE pay as you earn

RFO responsible financial o fficer

SAPPP Smaller Authorities Proper Practices Panel
SLA service level agreement

SLCC Society of Local Council Clerks

WCAG web content accessibility guidelines
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1 THE ROLE OF LOCAL COUNCILS

Key points

e Local councils are a type of local authority. They do not exist
everywhere in England.

e Local councils have a range of specific discretionary powers which
they may exercise. They also have some duties which are mandatory.

* Local councils do not have statutory responsibility for services such
as waste collection, street parking, traffic regulation, environmental
health, street trading, planning and building control, licensing,
housing, education, development control or social care functions for
the area that they represent. Statutory responsibility for the discharge
of those functions rests with other types of local authority.

* Local councils have a statutory power to precept (tax) their local
government electors in their areas to finance the activities that flow
from the exercise of their discretionary powers and subsequent legal
obligations. The precept is a component of the council tax levied on
the local government electors in the area of a local council.

e Most decisions about local council business are taken at formal
meetings of the council.

What are local councils?

Local councils are the first tier of local government. They are incorporated
bodies established by legislation. A local council has a separate legal
identity from its councillors. Local councils were established by legislation
in 1894 and there are around 10,000 local councils. It is important to note
that not everywhere in England is parished.

The Local Government and Public Involvement in Health Act 2007
(the 2007 Act) provides a statutory procedure for the establishment of a
new parish area with or without a new local council. This is subject to the
decision of the district, London borough or unitary authority for that area.
The district, London borough or unitary authority may only reach such a
decision after it has completed a community governance review!' for the
area concerned. A community governance review can be triggered by the
submission of a petition signed by the local government electors living in
a particular area. The petition may seek the establishment of a new parish
area with a new local council or the establishment of a new local council
for an existing parish area or part of that parish. The district, London
borough or unitary council must consult the local government electors
living in the area that is the subject of the review and have regard to the
need to secure that the governance arrangements for the area under
review reflect the identities and interests of the community in that area

Local Councils Explained The role of local councils 12



and are effective and convenient.? Alternatively, a district,

London borough or unitary authority may, of its own accord, undertake
a community governance review for an area, which may result in the
creation of a new local council.®> More information and case studies,
including examples of community governance reviews undertaken
since the 2007 Act, can be found on NALC’s website.

What do local councils do?

Local councils have only a few statutory functions. These functions arise
because alocal council has a statutory power to raise a precept and spend
it.* Some of the statutory functions that a local council must discharge
include:

* holding an annual meeting, as well as at least three other meetings
per year® which the public have aright to attend;

* appointing a person who is responsible for the administration of the
council’s financial affairs;® and

e preparing yearly accounts which are externally audited.”

A local council must also adopt a code of conduct which sets out the
standards of conduct and behaviour that all councillors must abide by
when acting in their capacity as local councillors.? A local council has some
statutory duties. A local council cannot publish or assist others to publish
material which affects public support for a political party.® A local council
has a duty to exercise its statutory powers with due regard to the need to
do what it reasonably can do to prevent crime and disorder, the misuse of
drugs, alcohol and other substances, and re-offending in its area.’° It also
has a duty to consider what action to take to further conservation and
biodiversity in England." There are other statutory duties which apply to
local councils, as they do to all public bodies. These include dealing with
requests for information under the Freedom of Information Act 2000."?
Local councils are also subject to the “Public Sector Equality Duty” under
the Equality Act 2010. This is the duty on all public authorities to eliminate
discrimination, harassment and victimisation, and to advance equality of
opportunity.® A local council is also a public authority under the Human
Rights Act 1998 and therefore must not act in a way which is incompatible
with a Convention right.™

Legislation has conferred a range of specific yet discretionary powers
on local councils which they may exercise if they wish to. In choosing to
exercise the range of statutory powers available to it, a local council has
the potential to improve the services and the amenities for the community
that lives in its area. The statutory powers originate from legislation made
from before 1894 to the present day. A local council must take steps to
ensure that it understands the scope of the statutory powers. Before
it exercises a power, a local council should ascertain if there are any
restrictions that apply. It may wish to seek legal advice.

Local Councils Explained The role of local councils
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The following table includes most of the statutory powers that local
councils can choose to exercise.

Subject

Summary of discretionary powers

Legislation

Allotments

Power to provide land for allotments
and to enter into allotment tenancies
in or outside the council’s area

Small Holdings and Allotments
Act 1908, ss5.23, 25

Allowances for
councillors

Power to pay councillors allowances

The Local Authorities (Members’

Allowances) (England)
Regulations 2003

Ancillary power

Power to do anything that will
facilitate, be conducive to or
incidental to the discharge of its
powers and functions

Local Government Act 1972, s.111

Appointment of staff

Power to appoint staff

Local Government Act 1972, s.112

Assets of
community value

Power to nominate premises in the
Council’s area to be entered onto the
Principal Council’s list of assets of
community value

Localism Act 2011, ss.87-108

Bands and orchestras

Power to maintain a band or
orchestra or contribute to the
maintenance of a band or orchestra
in or outside the council’s area

Local Government Act 1972,
s.145(MD ()

Power to charge for admission to
performances

Local Government Act 1972,
s.145(2)

Bicycles and
motorcycles -
parking places

Power to provide and maintain
parking places for bicycles and
motorcycles in the council’s area

Road Traffic Regulation Act 1984,

s.57(M (@)

Power to provide stands and racks
for bicycles and motorcycles in the
council’s area

Road Traffic Regulation Act 1984,

5.63

Power to make byelaws for the use of
and charging for parking places

Road Traffic Regulation Act 1984,

s.57(7)

Boating pools

Power to provide a boating poolin
a park provided or managed by the
council

Public Health Act 1961, s.54(1)

Power to charge a reasonable
amount for its use

Public Health Act 1961, s.54(3)

Local Councils Explained
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https://www.legislation.gov.uk/ukpga/Edw7/8/36/section/23
https://www.legislation.gov.uk/ukpga/Edw7/8/36/section/25
https://www.legislation.gov.uk/uksi/2003/1021/contents/made
https://www.legislation.gov.uk/uksi/2003/1021/contents/made
https://www.legislation.gov.uk/uksi/2003/1021/contents/made
https://www.legislation.gov.uk/ukpga/1972/70/section/111
https://www.legislation.gov.uk/ukpga/1972/70/section/112
https://www.legislation.gov.uk/ukpga/2011/20/part/5/chapter/3
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/1984/27/section/63
https://www.legislation.gov.uk/ukpga/1984/27/section/63
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/Eliz2/9-10/64/section/54
https://www.legislation.gov.uk/ukpga/Eliz2/9-10/64/section/54

Subject

Summary of discretionary powers

Legislation

Borrowing money

Power to borrow money with
approval where necessary

Local Government Act 2003,
schedule 1, paragraph 2

Burial grounds and
cemeteries

Power to provide and maintain open
space or burial ground in or outside
the council’s area

Open Spaces Act 1906, ss.9-10

Power to maintain for payment a
monument or memorial on a private
grave (for no more than 99 years) in
the council’s area

Parish Councils and Burial
Authorities (Miscellaneous
Provisions) Act 1970, s.1

Power to provide and maintain
cemeteries in or outside the
council’s area

Local Government Act 1972,
s.214(2)

Power to contribute towards the
maintenance of cemeteries where
the inhabitants of the council’s area
may be buried

Local Government Act 1972,
s.214(6)

Power to grant rights of burial, to
place and maintain tombstones or
memorials on graves and to charge
fees

The Local Authorities’ Cemeteries

Order1977

Power to make byelaws

Open Spaces Act 1906, s.15

Bus shelters

Power to provide and maintain bus
shelters on roads or land adjoining
roads in the council’s area

Local Government (Miscellaneous
Provisions) Act 1953, s.4

Byelaws

Power to make byelaws

See specific subject areas
in this table

Car parks (off-road)

Power to provide and maintain
suitable off-road car parking places
in the council’s area to relieve or
prevent traffic congestion or to
preserve local amenities

Road Traffic Regulation Act 1984,
s.57(M(b)

Power to regulate use of car parks
and charge for their use

Road Traffic Regulation Act 1984,
s$s.59(3), 35(1)

Car sharing schemes

Power to establish and maintain a
car sharing scheme that benefits the
council’s area or to assist others in
doing so

Local Government and Rating Act
1997,5.26

Local Councils Explained
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https://www.legislation.gov.uk/ukpga/2003/26/schedule/1/paragraph/2
https://www.legislation.gov.uk/ukpga/2003/26/schedule/1/paragraph/2
https://www.legislation.gov.uk/ukpga/Edw7/6/25/section/9
https://www.legislation.gov.uk/ukpga/Edw7/6/25/section/10
https://www.legislation.gov.uk/ukpga/1970/29
https://www.legislation.gov.uk/ukpga/1970/29
https://www.legislation.gov.uk/ukpga/1970/29
https://www.legislation.gov.uk/ukpga/1972/70/section/214
https://www.legislation.gov.uk/ukpga/1972/70/section/214
https://www.legislation.gov.uk/ukpga/1972/70/section/214
https://www.legislation.gov.uk/ukpga/1972/70/section/214
https://www.legislation.gov.uk/uksi/1977/204/contents/made
https://www.legislation.gov.uk/uksi/1977/204/contents/made
https://www.legislation.gov.uk/ukpga/Edw7/6/25/section/15
https://www.legislation.gov.uk/ukpga/Eliz2/1-2/26/section/4
https://www.legislation.gov.uk/ukpga/Eliz2/1-2/26/section/4
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/1984/27/section/57
https://www.legislation.gov.uk/ukpga/1984/27/section/59
https://www.legislation.gov.uk/ukpga/1984/27/section/35
https://www.legislation.gov.uk/ukpga/1997/29/section/26
https://www.legislation.gov.uk/ukpga/1997/29/section/26

Subject

Summary of discretionary powers Legislation

Charging for
discretionary services

Power to charge on a cost recovery Local Government Act 2003, 5.93
basis (that is, not to make any profit)

if the council has discretion to

provide a service. Power does not

apply if the council has a separate

power to charge for provision of

a service or it is prohibited from

charging for it

Charities Power to act as trustee of non- Charities Act 2011, s5.298-303

ecclesiastical charity Local Government Act 1972,
s.139(1

Cinemas Power to provide a cinema, or Local Government Act 1972,
contribute towards the expenses s.145() )
of a cinema in or outside the
council’s area
Power to charge for admission to Local Government Act 1972,
a cinema provided by the council s.145(2)

Clocks Power to provide and maintain public Parish Councils Act 1957, s.2

clocks within the council’s area

Closed churchyards

Power to maintain a closed Local Government Act 1972, s.215
churchyard in the council’s area if

requested to do so by a parochial

church council

Commons and common
pastures

Power to provide land in the Small Holdings and Allotments
council’s area for common pasture Act1908,s5.34

if the council’s expenditure can be

recovered from any charges it makes

for use of the land

Community gardens

Power to provide and maintain open Open Spaces Act 1906, ss.9-10
space as gardens in or outside the
council’s area

Conference facilities

Power to provide and encourage the Local Government Act1972,s.144
use of facilities in the council’s area

Contracts

Power to enter into contracts Local Government Act 1972, s.111

Crime prevention

Power to spend money on crime Local Government and Rating Act
detection and prevention measures 1997, s.31
in the council’s area

Local Councils Explained
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https://www.legislation.gov.uk/ukpga/2003/26/section/93
https://www.legislation.gov.uk/ukpga/2011/25/part/15/crossheading/parochial-charities
https://www.legislation.gov.uk/ukpga/1972/70/section/139
https://www.legislation.gov.uk/ukpga/1972/70/section/139
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/Eliz2/5-6/42/section/2
https://www.legislation.gov.uk/ukpga/1972/70/section/215
https://www.legislation.gov.uk/ukpga/Edw7/8/36/section/34
https://www.legislation.gov.uk/ukpga/Edw7/8/36/section/34
https://www.legislation.gov.uk/ukpga/Edw7/6/25/section/9
https://www.legislation.gov.uk/ukpga/Edw7/6/25/section/10
https://www.legislation.gov.uk/ukpga/1972/70/section/144
https://www.legislation.gov.uk/ukpga/1972/70/section/111
https://www.legislation.gov.uk/ukpga/1997/29/section/31
https://www.legislation.gov.uk/ukpga/1997/29/section/31

Subject

Summary of discretionary powers

Legislation

Dance halls

Power to provide premises for
dances or to contribute to the
expenses of dances in or outside
the council’s area

Local Government Act 1972,

s.145(M ()

Power to charge for admission to
dances provided by the council

Local Government Act 1972,

s.145(2)

Ditches and ponds

Power to deal with ditches, ponds,
pools, and gutters by draining them
or preventing them from being
harmful to public health

Public Health Act 1936, s.260(1)
(@

Power to carry out works for their
maintenance or improvement or
to pay others to do this

Public Health Act 1936, ss.260(1)
(b), 260D (c)

Fétes and other events

Power to provide entertainments
and facilities for dancing in or
outside the council’s area

Local Government Act 1972,

s.145(M ()

Power to charge for admission

Local Government Act 1972,

s.145(2)

General power of
competence

Power for an eligible council to do
anything that an individual can do
subject to statutory prohibitions,
restrictions and limitations which
include those in place before or after

the introduction of the general power

of competence

Localism Act 2011, ss.1-8

Gifts

Power to accept gifts

Local Government Act 1972, s.139

Graffiti

Power to issue fixed penalty
notices for graffiti offences in
the council’s area

Anti-social Behaviour Act 2003,
s.43

Honorary titles

Power to confer title of honorary
freeman or freewoman

Local Government Act 1972, s.249

Indemnities Power to indemnify councillors Local Government Act 2000, s.101
and staff with insurance cover The Local Authorities
(Indemnities for Members and
Officers) Order 2004
Investments Power to invest property Trustee Investments Act 1961, s.11

in approved schemes
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https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/260
https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/260
https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/260
https://www.legislation.gov.uk/ukpga/Geo5and1Edw8/26/49/section/260
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/1972/70/section/145
https://www.legislation.gov.uk/ukpga/2011/20/part/1/chapter/1
https://www.legislation.gov.uk/ukpga/1972/70/section/139
https://www.legislation.gov.uk/ukpga/2003/38/section/43
https://www.legislation.gov.uk/ukpga/2003/38/section/43
https://www.legislation.gov.uk/ukpga/1972/70/section/249
https://www.legislation.gov.uk/ukpga/2000/22/section/101
https://www.legislation.gov.uk/uksi/2004/3082/contents/made
https://www.legislation.gov.uk/uksi/2004/3082/contents/made
https://www.legislation.gov.uk/uksi/2004/3082/contents/made
https://www.legislation.gov.uk/ukpga/Eliz2/9-10/62/section/11

Subject

Summary of discretionary powers

Legislation

Land or premises

Power to purchase or sell land
in or outside the council’s area

Local Government Act 1972,
ss.124,127

Power to appropriate land for
an authorised purpose

Local Government Act 1972, s.126

Power to accept and maintain
gifts of land

Local Government Act 1972, s.139

Life-saving appliances

Power to provide life-saving
appliances (e.q. lifebelts,
defibrillators)

Public Health Act 1936, s.234

Lighting Power to light roads and public Parish Councils Act 1957, 5.3;
places in the council’s area Highways Act 1980, s.301
Litter Power to issue fixed penalty notices Environmental Protection Act
for litter offences in the council’sarea 1990, s.88
Litter bins Power to provide and maintain litter  Litter Act 1983, ss.5-6
bins in streets or other public spaces
and contribute to their provision and
maintenance
Lotteries Power to promote lotteries Gambling Act 2005, s5.98, 252
Markets Power to establish markets in the Food Act 1984, 5.50

council’s area and provide a market
place and market buildings

Power for a council that maintains
a market to make byelaws

Food Act 1984, s.60

Mortuaries and
post-mortem rooms

Power to provide mortuaries
and post-mortem rooms

Power to make byelaws to manage
and charge for the use of mortuaries
and post-mortem rooms

Public Health Act 1936, s.198

Neighbourhood
planning

Power to act as the lead body for the
establishment of a neighbourhood
development order or a
neighbourhood development plan

Town and Country Planning Act

1990, ss.61F(1), 61F(2)

Planning and Compulsory
Purchase Act 2004, s.38C(2)

Newsletters etc.

Power to publish information about
the council, its services and the
services provided in the council’s
area by other local authorities,
government departments, charities
and other voluntary organisations

Local Government Act1972,s.142
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https://www.legislation.gov.uk/ukpga/2004/5/section/38C
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https://www.legislation.gov.uk/ukpga/1972/70/section/142

Subject

Summary of discretionary powers

Legislation

Non-councillors

Power to appoint non-councillors
to council committees and
sub-committees

Local Government Act 1972,

s.102(3)

Open spaces

Power to provide and maintain
land for public recreation

Public Health Act 1875, s.164

Power to make byelaws

Public Health Act 1875, s.164

Power to provide and maintain
land for open spaces in or outside
the council’s area

Open Spaces Act 1906, s5.9-10

Power to make byelaws

Open Spaces Act 1906, s.15

Parish meetings

Power to convene

Local Government Act 1972,
schedule 12, paragraph 15

Planning applications

Power to be notified of planning
applications affecting the council’s
area and to comment

Town and Country Planning Act

1990, schedule 1, paragraph 8

Precept

Power to raise a precept

Local Government Finance Act
1992, s.41

Public buildings and
village halls

Power to provide buildings for
public meetings and assemblies

or contribute towards the expenses
of providing such buildings

Local Government Act 1972, s.133

Public rights of way

Power to repair and maintain public
footpaths and bridleways in the
council’s area

Highways Act 1980, ss.43, 50

Power to enter into agreement to
dedicate aroad as highway in the
council’s area or an adjoining parish
or community area

Highways Act 1980, s.30

Power to enter into agreement

to widen existing highway in the
council’s area or an adjoining parish
or community area

Highways Act 1980, s.72

Power to provide warning notices
on footpaths and bridleways

Road Traffic Regulation Act 1984,
s.72(2)

Public toilets

Power to provide public toilets

Public Health Act 1936, s.87

Power to make byelaws

Public Health Act 1936, s.87
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Subject

Summary of discretionary powers

Legislation

Recreation

Power to provide and manage
recreation grounds, public walks,
pleasure grounds and open spaces

Public Health Act 1875, s.164

Power to make byelaws

Public Health Act 1875, s.164

Power to provide and contribute to
a wide range of recreational facilities
in or outside the council’s area

Local Government (Miscellaneous

Provisions) Act 1976, s.19

Right to challenge
services that are
provided by a Principal
Council

Power to submit an interestin
running a service provided by a
Principal Council

Localism Act 2011, ss.81-86

Right to nominate
and bid for assets of
community value

Power to nominate assets to
be added to a list of assets of
community value

Localism Act 2011, ss.87-108

Power to bid to buy a listed asset
when it comes up for sale

Localism Act 2011, ss.87-108

Roads

Power to consent or not consent to
the local highway authority stopping
maintenance of a road in the council’s
area or stopping up or diverting a
road in the council’s area

Highways Act 1980, ss.47,116

Power to complain to the local
highway authority about the
obstruction of rights of way and

“roadside waste” in the council’s area

Highways Act 1980, s.130

Power to plant and maintain trees
and shrubs, and lay out grass verges
in the council’s area

Highways Act 1980, s.96

Power to provide and maintain
seats and shelters on roads and land
bordering any road in the council’s
area

Parish Councils Act 1957, s.1

Section 137 of the Local
Government Act 1972

Power to spend a capped amount
for which there is no other statutory
power. Expenditure must be
proportionate and for the direct
benefit of the area or the inhabitants

Local Government Act 1972
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Subject

Summary of discretionary powers

Legislation

Sports and recreational
facilities

Power to provide sports facilities
in or outside the council’s area or
contribute towards the expenses
of any voluntary organisation

or local authority that provides
sports facilities in or outside

the council’s area

Local Government (Miscellaneous
Provisions) Act 1976, s.19

Swimming pools

Power to provide public baths

Public Health Act 1936, s.221

Power to charge for use of public
baths

Public Health Act 1936, s.222

Power to make byelaws

Public Health Act 1936, s.223

Traffic signs

Power to provide traffic signs on
roads

Road Traffic Regulation Act 1984,
s.72(1)

Theatres Power to provide a theatre or Local Government Act 1972,
contribute towards their expenses s.145(M )
in or outside the council’s area
Power to charge for admission to a Local Government Act 1972,
theatre provided by the council s.145(2)

Tourism Power to encourage tourism to Local Government Act1972,s.144

the council’s area or contribute to
organisations encouraging tourism

Traffic calming

Power to make paymentsto a
highway authority for traffic calming
schemes for the benefit of the
council’s area

Highways Act 1980, s.274A

War memorials

Power to maintain, repair and protect
war memorials in the council’s area

il

War Memorials (Local Authorities
Powers) Act 1923, s.1

Water Power to make use of wells, springs Public Health Act 1936, s.125
or streams in the council’s area and
provide facilities for obtaining water
from them
Websites Power to provide a website to give Local Government Act1972,s.142

information about the council, its
services and the services provided
in the area by other local authorities,
government departments, charities
or other voluntary organisations
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Demand for some of the amenities and services in a particular area,
highlighted in the table above, may be met by the Principal Council, and
some by other organisations in the public or private sector rather than by
a local council. Principal Councils sometimes lack the resources to meet
such demand because their priorities are to discharge their mandatory
statutory functions and obligations - e.g. the provision of housing,
educational facilities, highway maintenance, development control, and
so on. Local voluntary organisations and charities, which might have an
interest in the provision of certain services or facilities to a community,
might have funding limitations. Businesses usually provide amenities and
services in an area on a profit-making model. By contrast, local councils
may exercise the discretionary powers summarised in the table above
(some of which are shared by Principal Councils) and are well placed to
provide additional services and amenities in their areas. If local councils
exercise the discretionary powers that are available to them, they can
make subtle, sustainable and valued contributions to the needs of

their communities. In addition to the local council itself, local residents,
businesses and other organisations may identify additional amenities
and services for the council to provide. A local council may work with
businesses, charities, voluntary organisations, individuals or other local
authorities. See Chapter 5 for more information.

Incidental and subsidiary powers

In addition to its functions, a local council has power to do anything
(whether or not involving the expenditure, borrowing or lending of money
or the acquisition or disposal of any property or rights) which facilitates, or
is conducive or incidental to, the discharge of any of their functions. It is a
subsidiary power for a local council to undertake activity that is necessary
or gives effect to the exercise of other specific statutory powers.”> For
example, a local council has a statutory power to provide a village hall

or recreational facilities.'® Exercise of the subsidiary power would then
permit the maintenance, repair, improvement and insurance of the
premises by the local council. If a council exercises its powers to purchase
land for the benefit, improvement or development of its area' the exercise
of the subsidiary power would permit the council to instruct professional
advisers.

What a local council cannot do

A local council cannot undertake activity which is not expressly permitted,
implied or subsidiary to the exercise of its statutory powers or the
discharge of statutory functions and related legal obligations. A local
council cannot undertake activity which legislation only permits another
or a particular type of local authority to undertake.

A local council may be asked to provide certain services or amenities,
for example, to organise better or different weekly rubbish collections in
its area or to provide a new nursery facility. A local council has statutory
powers to provide litter bins in public areas, but the collection of waste
from residential or commercial premises is a statutory function that has
been conferred on Principal Councils. Similarly, a local council cannot
provide a nursery or library because these are functions of a county or
unitary authority. There are statutory provisions which enable a local
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council to discharge the functions of another local authority (for example,
relating to waste collection, education or libraries) for and on behalf

of that other local authority™ when a formal agency arrangement is
entered into.

Local government finances

Principal Councils are funded by non-domestic rates (or business rates),
grants from central government, and council tax. Business rates are a form
of local tax which is levied on the owners or occupiers of non-domestic
premises, with some exceptions such as agricultural land, churches and
parks. Billing authorities collect business rates. Billing authorities are
district, unitary and London borough councils.”® The billing authorities pay
the revenue from business rates to central Government. The Government
redistributes this money to district, unitary and county councils (but

not to local councils) as part of the revenue support grant.

The revenue support grant makes up a significant part of the total
income that district, London boroughs and unitary councils (not local
councils) need to fund the local services they provide, as discussed above:
education, housing, planning, highways, traffic regulation and parking,
social services, libraries, leisure and recreation, rubbish collection and
disposal, environmental health and trading standards. In every financial
year, the shortfall between the income that Principal Councils receive from
the revenue support grant and their budget needs must be met by the
revenue received from council tax and/or any other income generated
or savings which can be made. Council tax is a local tax levied on persons
over 18 who own or occupy a dwelling and is based on the capital value of
the dwelling.

For each financial year a billing authority must, by 11 March in the
preceding financial year,?° set an amount of council tax for different
categories of dwelling. The first component of council tax is the amount
that the billing authority has calculated it needs for its own statutory
purposes, and it also includes the precept from a local precepting
authority,? which includes a local council.?? The second component of
the council tax is the amount which a major precepting authority has
calculated as necessary for its statutory purposes, and in respect of which
it has issued a precept to the billing authority. Major precepting authorities
include a county council, the Greater London Authority, a mayoral
combined authority, a fire and rescue authority, the police and crime
commissioner and a metropolitan county fire and civil defence authority.?

Local council finances

The financial year for a local council begins on 1 April and ends on

31 March. Local councils do not receive a direct grant from Government.

A local council can generate income from the services or facilities that it
provides (e.g. rent from leased premises, charges from use of car parks,
sports facilities, community centres, burial rights fees). However, the main
source of income for a local council is from the levy of a precept on the
billing authority (district or unitary council) which is collected through the
council tax paid by owners or occupiers of dwellings within the parish.
The preceptis collected through the council tax. A local council must
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set its precept for the financial year by 1March in the preceding financial
year.2* For example, the precept for 2025/26 must be set by 1March 2025,
the precept for 2026/27 must be set by 1 March 2026, and so on.

In determining the precept for a financial year, a local council must
calculate the aggregate of:?°

* the expenditure it estimates it will incur in the year in performing its
functions and will charge to a revenue account for the year in accordance
with proper practices;

* such allowance as it estimates will be appropriate for contingencies in
relation to amounts to be charged or credited to a revenue account for
the year in accordance with proper practices;

* the financial reserves which it estimates it will be appropriate to raise in
the year for meeting its estimated future expenditure; and

* such financial reserves as are sufficient to meet the amount estimated by
it to be a revenue account deficit for any earlier financial year as has not
already been provided for.

Where a local council has a precept of at least £140,000, it must also
provide the following information to the billing authority:?¢

* its gross expenditure for the year and the previous year;
* its precept for the year and the previous year;

* itsreasons for any difference between the gross expenditure and
precept figures above; and

 its opinion of the effect that its gross expenditure has on the level
of its precept issued for the year.

The formal council tax demand sent to a personin the area of a local
council with a precept of at least £140,000 must include the following
information:?”

* the gross expenditure of the local council for the year that the demand
for payment relates to and for the preceding year;

e the precept for the year that the demand for payment relates to and for
the preceding year;

» the reasons for any differences between the amounts for the preceding
year and the year that the demand relates to; and

* thelocal council’s opinion of the effect that the gross expenditure has on
the level of precept that year.

Local councils, like other local authorities, must manage their activities
within a budget. Financial budgeting and internal control of their accounts
requires a corporate approach that is subject to strict and detailed
statutory requirements?® and proper practices. This is detailed further in
Chapter 4.
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Controls in respect of council tax or precept increases

The 2011 Act introduced statutory controls that restrict “excessive”
increases in the council tax set by billing authorities and the precepts set
by precepting authorities including local councils.?®

A billing authority has a statutory duty to determine whether its basic
amount of council tax is excessive®° in accordance with a set of principles
determined by the Secretary of State for the year, which are set out in
a report entitled The Referendums Relating to Council Tax Increases
(Principles) (England) Report.? The principles for each category of local
authority (defined in the report) are set out in an Appendix to the report.
Such principles include a comparison between the basic amount of
council tax for the current year and the preceding financial year. For most
billing authorities, an increase is excessive for 2024/25 if the authority’s
relevant basic amount of council tax for 2024-25 is 5% (comprising 2% for
expenditure on adult social care, and 3% for other expenditure), or more
than 5%, greater than its relevant basic amount of council tax for 2023-24.

However, following a number of reports issued by Principal Councils
under s.114 of the Local Government Finance Act 1988, a few Principal
Councils were permitted to increase their council tax by more than 4.99%.
For example, in 2023/23, Woking Borough Council was permitted to
increase its council tax up to 10% overall, with 10% considered excessive.
The same year, the government allowed Croydon to raise its rates by 15%,
with Thurrock and Slough raising theirs by 10%.

If a billing authority’s council tax is more than a statutorily set
percentage increase from the basic council tax in the preceding financial
year, it must make a substitute calculation3? that results in a basic amount
of council tax that is not excessive. The billing authority must then make
arrangements to hold a local referendum in relation to the basic amount
of council tax.®®* The persons entitled to vote are those who would be
entitled to vote in alocal election and are registered in the register of local
government electors at an address within the billing authority’s area. If the
excessive council tax is approved by a majority of persons voting, then it
will be effective. Otherwise, the substitute calculation takes effect.®*

Similar statutory provisions to those described above apply to control
excessive increases in the precepts set by major and local precepting
authorities.®> As with billing authorities, local precepting authorities
must determine if an authority’s relevant basic amount of council tax
is excessive in accordance with the set of principles determined by the
Secretary of State in their report. For 2024-25, the Secretary of State has
not set any principles for local precepting authorities (which includes
local councils.)
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Local Government and Public Involvement in Health Act 2007, ss.79-102

Local Government and Public Involvement in Health Act 2007, s.93(3)

Local Government and Public Involvement in Health Act 2007, 5.82

Local Government Finance Act 1992, s.41(1)

Local Government Act 1972, schedule 12, paragraph 8(1)

Local Government Act 1972, s.151(1)

Local Audit and Accountability Act 2014, ss.3, 4

Localism Act 2011, s5.27(2)

Local Government Act 1986, s.2

Crime and Disorder Act 1998, s.17

Natural Environment and Rural Communities Act 2006, s.40

Freedom of Information Act 2000, s.1

Equality Act 2010, s.149, schedule 19

Human Rights Act 1998, s.6

Local Government Act 1972, s.111

Local Government (Miscellaneous Provisions) Act 1976, s.19(1)

Local Government Act 1972, s.124(1)(b)

Local Government Act 1972, s.101(MD(b)

Local Government Finance Act 1992, s.1(2)

Local Government Finance Act 1992, s.30(6)

Local Government Finance Act 1992, s.31A(6)(b)

Local Government Finance Act 1992, 5.39(2)

Local Government Finance Act 1992, 5.39(1)

Local Government Finance Act 1992, s.41(4)

Local Government Finance Act 1992, s.49A

Council Tax (Demand Notices) (England) Regulations 2011/3038,
regulations 2, 8

Council Tax (Demand Notices) (England) Regulations 2011/3038, schedule
2, part 2

The Accounts and Audit Regulations 2015/234

Localism Act 2011, s.72
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Local Government Finance Act 1992, s.52ZB(1)

Local Government Finance Act 1992, ss.527C, 527ZD(1); The Referendums

Relating to Council Tax Increases (Principles) (England) Report 2024-25

(principles for 2024-25 only)

Local Government Finance Act 1992, s.527ZF

The Local Authority (Referendums Relating to Council Tax Increases)
Regulations 2012/460; The Local Authorities (Conduct of Referendums)
(Council Tax Increases) (England) Regulations 2012/444

Local Government Finance Act 1992, s.527ZH

Local Government Finance Act 1992, ss.5272J-52ZM

Local Councils Explained The role of local councils

27


https://www.legislation.gov.uk/ukpga/1992/14/section/52ZB
https://www.legislation.gov.uk/ukpga/1992/14/section/52ZC
https://www.legislation.gov.uk/ukpga/1992/14/section/52ZD
https://assets.publishing.service.gov.uk/media/65bd19bd704282001375215c/CT_Referendum_Principles_for_2024-25.pdf
https://assets.publishing.service.gov.uk/media/65bd19bd704282001375215c/CT_Referendum_Principles_for_2024-25.pdf
https://www.legislation.gov.uk/ukpga/1992/14/section/52ZF
https://www.legislation.gov.uk/uksi/2012/460/made
https://www.legislation.gov.uk/uksi/2012/460/made
https://www.legislation.gov.uk/uksi/2012/444
https://www.legislation.gov.uk/uksi/2012/444
https://www.legislation.gov.uk/ukpga/1992/14/section/52ZH
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2 LOCAL COUNCILLORS

Key points

* A councillor’s normal term of office is four years.

* Any person over 18 who is a citizen of the UK, the EU or the
Commonwealth can be a councillor if they are an elector in, work in,
live in or live within three miles of the area of the local council, unless
they are disqualified.

* The first business of the annual meeting of a local council is the
election of its chair.

* Most local councils appoint a vice-chair but this is optional.

* The normal term of office for the chair and vice-chair (if there is one)
of alocal council is one year.

« A councilloris the holder of a public office, not a volunteer.
* A councillor can receive expenses for their role.

« A councillor has no authority to make decisions about council
business on their own.

* The main job of a councillor is to participate in the collective
decision-making processes of their council.

* Alocal council may arrange insurance cover to indemnify its
councillors against liability resulting from them being representatives
of the council.

* A councillor’s financial and certain other interests in council business
must be transparent.

* A councillor is subject to obligations set out in the code of conduct
adopted by the council.

e Information about councillors is available in the council’s publication
scheme.

Who is a local councillor?

A local council is a legal entity in itself' which means that it can enter into
contracts, buy and sell land, employ staff, and so on, as a corporate body,
without having to act in the name of its individual councillors as in, for
example, an unincorporated trust. A local council must comprise at least
five councillors,? one of whom must be the chair of the council.® Subject
to the statutory rules about disqualification,* a person is eligible to be
elected as a local councillor and to be a member of a local authority if
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they are a qualifying Commonwealth citizen or a citizen of the Republic
of Ireland or a qualifying EU citizen or an EU citizen with retained rights
and on the relevant day, the person has attained the age of eighteen
years and:®

* they are and thereafter continue to be a local government elector in the
local council’s area; or

* they have, during the 12 months preceding that day, occupied as owner
or tenant any premises in the local council’s area; or

* their principal or only place of work during those 12 months has been
in the local council’s area; or

e during the whole of those 12 months, they have resided either in the
local council’s area or within three miles of it.

When a person is a councillor, they are first and foremost the holder of
a public office. Legislation dictates the term of their office, the conduct
expected of them when they are acting as a representative of the local
council, and their role in making decisions about council business. Some
local councillors regard themselves as volunteers because while they are
entitled to receive an allowance or payments for expenses incurred in their
office (see section below on councillors’ allowances), they often do not.
While it is true that councillors give up time to fulfil the responsibilities in
their public office and may elect to forgo receipt of an allowance or other
payment, they are not volunteers.

Once elected, the normal term of office for a councillor is four years.
In a year of elections to a local council, the persons who were councillors
immediately before election retire together on the fourth day after an
ordinary election, being the same date that the newly elected councillors
take office.® Unless the person elected as a local councillor has signed
and delivered a prescribed statutory form” to accept their office as a
councillor, their office is declared vacant.® All councillors must deliver their
acceptance of office form before or at the first meeting of the council after
their election unless the council decides this can be done later.® If a local
council has decided to take the name of a town council, its councillors
are known as town councillors. If a local council has the formal name of
a community council or, as the case may be, a neighbourhood council
or a village council, its councillors are respectively known as community
councillors, neighbourhood councillors or village councillors.'®

The chair

The election of the chair of a local council by and from the other
councillors must be the first business of the annual meeting of the council
in May. A local council is not lawfully constituted without a chair?Ina

year of elections to a local council, the annual meeting must take place

on or within 14 days after the day on which the newly elected councillors
take office.”® The chair must sign and deliver a form (the same statutory
prescribed form' that they and other councillors use to accept office as

a councillor) which confirms their acceptance of office. The chair must

do this at the meeting at which they are elected or by a later date if the
council agrees this.”® The chair holds office until the next annual meeting
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of the council when their successor is elected.’® If the chair ceases to be

a councillor following an election, they and the vice-chair, if there is one,
continue in office until a new chair is elected at the annual meeting that
year.” The outgoing chair (or vice-chair if the chair is not present) presides
at the annual meeting until the new chair is elected. If the chair of a local
council dies, resigns from their office as a councillor or from their office
as the chair, or otherwise cannot continue as a councillor, an election to
fill the vacancy must be held not later than the next ordinary meeting

of the local council after the vacancy occurs, or if that meeting is held
within fourteen days after that date, then not later than the next following
ordinary meeting of the council, and is conducted in the same manner

as an ordinary election. However, a local council can also convene an
extraordinary meeting to appoint a new chair and this may be a practical
way of dealing with the issue.’®

The vice-chair

A local council may (but is not required to) elect a vice-chair to act as
deputy to the chair!® A vice-chair may stand in as chair and take any action
that the chair may take in the absence of the chair if the local council’s
Standing Orders allow.?° Unless they resign from their office as a councillor
or as vice-chair, die, or otherwise cannot continue as a councillor, the vice-
chair of a local council holds office until immediately after the election of a
chair of the council at the next annual meeting.?

If a local council is a town council, the chair (and vice-chair, if any)
may take the title of town mayor (and deputy town mayor).?? If a local
council isa community council or, as the case may be, a neighbourhood
council or a village council, its chair and vice-chair are known as the chair
and vice-chair of the community council or, as the case may be, of the
neighbourhood or village council.?®

Information about councillors

The Freedom of Information Act 2000 requires a local council to have

a publication scheme?* which makes available to the public certain
information about the council. There are further details about the
information which a local council is required to publish in the Local
Government Transparency Code?® (for larger authorities) and in the
Transparency Code for Smaller Authorities.?® An important requirement is
for local councils to publish a list of councillors and their responsibilities.
Councillors’ names, roles within the council (for example, chair or vice-
chair or chair of a committee) and contact details should be available to
the public via the local council’s publication scheme. Further details about
transparency and information which must be made available to the public
is included in Chapter 4.

When does a councillor stop being a councillor?

A councillor’s normal term of office comes to an end after four years.?’

A councillor’s office will of course end upon their resignation or death.2®
The date of resignation is the date of receipt of the notice of resignation by
the person or body to whom the notice is required to be delivered - in the
case of a councillor, to the chair, and in the case of the chair, to the Council.
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2 There are other circumstances in which a local councillor’s term of office
can come to an end:

* they fail to deliver the form which formally confirms their acceptance
of office?® (explained above);

* they fail to attend a meeting of the whole council, a committee, sub-
committee or joint committee for a period of six consecutive months
or attend a meeting of any joint committee, joint board or other body
by whom any of the council’s functions are being discharged, or who
were appointed to advise the council on any matter relating to the
discharge of their functions, or attend as a representative of the council
at a meeting of any body of persons and the reason for their absence
has not been approved before the expiry of that six-month period by
Full Council;3°

* they hold a paid office (other than chair or vice-chair) or employment,
the appointments to which are made by the local council;*

* they are subject to a bankruptcy restrictions order or an interim
bankruptcy restrictions order, or a debt relief restrictions order or interim
debt relief restrictions order under the Insolvency Act 1986;%?

* they have, within five years before the day of election or since their
election, been convicted of an offence in the UK, the Channel Islands or
the Isle of Man which has imposed a sentence of imprisonment of three
months or more (whether suspended or not) without the option of
afine;33

* they have been disqualified from being a councillor of a Principal
Council as aresult of electoral offences; or3#

* they have committed sexual offences which are subject to the
notification requirements of Part 2 of the Sexual Offences Act 2003
(section 81A of the Local Government Act 1972 (the 1972 Act).

In the case of one of the above situations occurring, a casual vacancy

arises. A casual vacancy occurs when an elected member ceases to be
an elected member as a result of, for example, their death, resignation,
becoming disqualified, or being no longer qualified to remain elected.

Co-option

When a casual vacancy arises, the local council will advise the Principal
Council. The local council must make a request to fill a casual vacancy in
accordance with the following rules:3®

* Any request must be made to the proper officer of the Principal
Council of the district in which the parish is situated by 10 persons who
are named on the register in use at the time of the request as local
government electors for the electoral area in which the vacancy has
occurred and within 14 days after the local council has given public
notice of the vacancy in accordance with s.87(2) of the 1972 Act.

* If aby-electionis requested, it must then be held unless the vacancy
has occurred within the last six months of the end of the councillor’s
term (four-year term of office).
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* |If no by-election is requested, the local council must, as soon as
practicable after the expiry of the 14 days, fill the vacancy by co-option.

 If the vacancy falls within the six-month period, the local council does
not have to fill the vacancy but may fill the vacancy by co-option as soon
as practicable after the expiry of the 14 days.

A personis eligible to be co-opted if they are qualified to be a councillor
and are not disqualified by s.80 of the Local Government Act 1972.36
Local councils can (after the 14 days’ notice period) advertise the
vacancy and ask for applications from eligible candidates. Co-options
are dealt with as agenda items as part of the normal meeting process.

Councillors’ conduct and interests

A councillor is subject to statutory rules about how they conduct themself
as a representative of their local council. They are also subject to statutory
rules which require them to be transparent about the existence of certain
financial and personal interests. The seven Nolan Principles apply to the
standards of conduct for those in public life who include, for example,
members of Parliament, Ministers, and councillors of all local authorities.

The Nolan Principles

The Nolan Principles were established by the Committee on Standards in
Public Life.*” They are:

Selflessness

* Integrity

* Objectivity

* Accountability
* Openness

* Honesty

Leadership

The Localism Act 2011

The Localism Act 2011 (the 2011 Act) is the piece of legislation that sets out
the standards of behaviour expected of a councillor as a representative of
their local council, requires the disclosure of certain financial or personal
interests, and restricts the participation in the discussion and voting at a
meeting that is considering a matter in which a councillor holds a financial
or other interest.

The code of conduct

A local council has a statutory duty to promote and maintain high
standards of conduct by its councillors when they are representing the
local council.?® In discharging this duty, a local council must adopt a code
of conduct that confirms the obligations of councillors when acting

in capacity as a councillor.®® A local council’s code of conduct must be
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consistent with the Nolan principles above,*° although the principles
themselves do not form part of the code of conduct. A local council’s
code of conduct may, for example, require its councillors:

* totreat others with respect;
* not to bully or behave in an intimidatory manner;
* not seek to improperly confer an advantage or disadvantage on others;

* to use the resources of the council in accordance with its requirements;
and

* not to disclose confidential information.

The Model Code of Conduct

The Local Government Association (LGA) developed a Model Code of
Conduct (the Model Code),* with the assistance of NALC and SLCC, in
response to recommendations from the Committee on Standards in Public
Life in their Local Government Ethical Standards report published in 2019.
The NALC and SLCC Civility and Respect Working Group endorses the
Model Code and aims to encourage its adoption within the local council
sector. The LGA also published Guidance to the Model Code of Conduct.*?
The Civility and Respect Working Group has revised that Guidance to
better reflect the needs of local councils. See the NALC website for more
information on the work of the group. It is not obligatory for local councils
to adopt the Model Code, but many local councils and Principal Councils
have done so. Copies of all the documents can be found on the LGA, NALC
and SLCC websites. A local council must publicise its adoption, revision or
replacement of a code of conduct in such a manner that is likely to receive
the attention of people who live in its area.** The code of conduct adopted
by a local council and the register of interests of its councillors (see below)
should be available to the public via its publication scheme.

Register of interests

A councillor must register certain financial interests and disclose them if
relevant at meetings. These interests are known as disclosable pecuniary
interests** and are interests held by a councillor or their spouse, civil
partner or the person they live with as if they were a spouse or civil
partner. Examples of disclosable pecuniary interests include employment,
business interests, or ownership of land in the local council’s area. A
councillor must give signed written notice of the disclosable pecuniary
interests that are held by them or their partner to the monitoring officer
of their Principal Council. The formal record of the interests of a councillor
is known as the register of interests. A councillor must give written
notification of their disclosable pecuniary interests within 28 days of

their election® or within 28 days of a meeting that considered a matter

in which they held a disclosable pecuniary interest but of which they had
not previously notified the monitoring officer.4¢ The monitoring officer
has a duty to publish a councillor’s register of interests on their authority’s
website. It should also be available for inspection at a place in the
monitoring officer’s authority’s area.*” A local council must also publish

its councillors’ register of interests on its website.*® A councillor may ask
the monitoring officer to exclude from their register of interests “sensitive
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interests” which are disclosable pecuniary interests, the details of which,
if disclosed in the public register of their interests, might lead to a threat
of violence or intimidation to them or to a person connected with them.*?
The monitoring officer has responsibility for deciding if a councillor’s
interests are sensitive interests that can be excluded from the public
register of their interests.

Declaration of interests

If a councillor has a disclosable pecuniary interest in a matter to be
considered at a meeting, they cannot take part in discussions or vote on
the matter at a meeting®° unless they have been granted a dispensation.
If the disclosable pecuniary interest has not already been disclosed

to the monitoring officer, the councillor must disclose the interest to
the meeting.”' If it is a sensitive interest, they only need to declare the
existence of it, not the nature of it.>2 A local council may have standing
orders that require a councillor to withdraw from the meeting while any
discussion or vote takes place in respect of a matter in which the councillor
has a disclosable pecuniary interest> so that they are not perceived to
be influencing the discussion or vote.

Other interests

A local council’s code of conduct may, but does not have to, include
rules about the registration and disclosure of interests that are not
disclosable pecuniary interests, and the availability of dispensations.
For example, a local council’s code of conduct could restrict a councillor
from participating at a meeting on a matter in which their relatives

or friends have a financial interest unless they have been granted a
dispensation. The Model Code contains provisions about registering
“Other Interests” and also provisions about “Non-Registrable Interests”.
The Model Code itself and the Guidance on the Model Code provide
further explanation and helpful examples of the various types of interests
and the impact on a councillor’s right to participate in and vote on a
relevant item where an interest arises.

A local councillor is responsible for deciding if they hold an interest
(whether a disclosable pecuniary interest or another interest in their
local council’s code of conduct) which they should register or disclose
at a meeting, and which may restrict their participation in the discussion
or voting at a meeting. If a councillor is not sure about their legal
obligations, they can seek general guidance from their clerk or the
local monitoring officer.

Dispensations
The 2011 Act and the Model Code allow local councils to give dispensations
in certain circumstances to allow councillors to participate in and vote on
anitem even if they have a disclosable or other relevant interest.

The purpose of a dispensationis to relieve a councillor of some or all
of the restrictions which apply to them at a meeting that is considering
a matter in which they hold a disclosable pecuniary or other interest.
A local council is responsible for granting dispensations. A local council
may grant a dispensation, with regard to all the relevant circumstances,
if it considers that:>*
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* without the dispensation, the number of persons prohibited from
participating in any particular business being considered at a meeting
would be so great a proportion of the meeting that it would impede
the transaction of the business; or

e granting the dispensationis in the interests of persons living in the
local council’s area; or

* itis otherwise appropriate to grant a dispensation.

If a councillor requires a dispensation, they must request this in writing
and submit it to a designated member of staff. It is recommended that
dispensation requests are subject to the local council’s standing orders,
which might reasonably require a request to be submitted before the
meeting in question. A local council’s standing orders should confirm
who is responsible for considering dispensation requests and granting
dispensations - often the clerk. If a dispensation is granted, it must
confirm if the councillor is permitted to participate in a discussion of
the matter at a meeting or in a discussion and a vote on the matter.
The dispensation must also confirm the date of the meeting or the
period to which the dispensation applies (not exceeding four years).>®

Criminal offences in relation to disclosable pecuniary interests
It is a criminal offence for a councillor:%®

 to fail to register their disclosable pecuniary interests within 28 days of
their election or re-election;

e to participate, without a dispensation, in the discussion or the voting at
a meeting that is considering a matter in which they hold a disclosable
pecuniary interest;

* not to disclose at a meeting a disclosable pecuniary interest they hold
in a matter that is being considered at the meeting which they have not
already notified the monitoring officer about, or not to register the new
disclosable pecuniary interest within 28 days of the meeting; and

* to provide information about a disclosable pecuniary interest that is false
or misleading.

Responsibility for dealing with complaints

A complaint that a councillor has not observed the code of conduct of
their local council must be submitted to their Principal Council. The
Principal Council will notify the complainant of its procedures for handling
the complaint.” The Principal Council must have arrangements in place

to assess and investigate complaints made under the code of conduct for
its own councillors and also for local councillors in its area. Therefore, a
complaint is always assessed and investigated (if necessary) under the
local council’s own code of conduct, but in accordance with the Principal
Council’s Arrangements. The responsibility for assessing and arranging for
investigations is usually delegated to the monitoring officer. However, if an
investigation is necessary, the monitoring officer would usually instruct an
independent investigator.
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2 If the Principal Council finds that the councillor has failed to comply with
the local council’s code of conduct, it will notify the councillor and the
local council of its decision. The Principal Council cannot take action
against, or impose sanctions on, a local councillor. It can only make
recommendations to the local council. The final decision rests with the
local council®® which may, for example, decide to censure the councillor,
remove them as its representative on an external body, or request the
councillor to attend training or apologise. It is not possible under the
201 Act for any local council or Principal Council to impose the sanction
of suspension or disqualification on a councillor following a finding of a
failure to comply with the code of conduct.

What do councillors do?

There is no statutory description for the role of a councillor. A councillor’s
main role is to influence and contribute to the formal decisions of their
council, known also as resolutions. As described in Chapter 1, a local
council may make decisions about all sorts of matters. The obvious
examples are prioritising areas of spend, deciding the precept, setting
and working within budgets, provision of its services and facilities,
partnership working, and management of staff.

A councillor’s main responsibilities are to:

* raise matters that, for example, affect local residents, that the local
council can consider and formally decide to act on meetings;

» attend local council meetings;

* make informed contributions which influence the debate on the business
that needs to be decided at those meetings;

e participate in their local council’s decision-making process, which is
subject to strict rules; and

* represent their local council externally.

Councillors are not expected to possess the knowledge, skills or
experience that are required for all aspects of their local council’s work.
At a formal meeting of the local council, committee (including joint
committee) or sub-committee (including joint sub-committee) councillors
are expected to make informed decisions based on the consideration
of relevant information. If councillors find themselves unable to make
informed decisions because they lack information or understanding, or
because they consider their local council would benefit from the input of
experts or professional advice, they should defer making decisions until
this is made available to them.

A councillor’s main role is to act as a representative of their local council.
A councillor may, however, lawfully undertake activities as a councillor
that are independent of their local council. For example, a councillor
representing a ward may deal with residents’ interests specific to their
ward. A councillor’s campaign for re-election to the local council, or
campaigning at other times on behalf of their political party (if relevant),
is a matter which is independent of their role as a local councillor. When a
councillor acts independently of their local council, they should make their
constituents aware of that fact and also remember that they will be acting
as a data controller in their own right under the requirements of the
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Data Protection Act 2018 and the UK GDPR. This is explained further in
Chapter 4.

Pre-determination and bias

It is possible that a councillor may be predisposed to a particular view

on anissue or question on which the local council is making a decision.
For example, the views of a councillor may have been communicated in
their election campaign, openly expressed at prior meetings, reported

in a local paper, or simply overheard. It is entirely lawful for a councillor

to be predisposed to a certain viewpoint but it is not lawful for a councillor
to have predetermined views.

CASE LAW ON PREDETERMINATION AND BIAS

R. (on the application of Lewis)
v Redcar and Cleveland Borough Council (2008)

There have been several cases about predisposition and/or
predetermination which support the fact that councillors may be
predisposed to a particular view. A leading case is R. (on the application
of Lewis) v Redcar and Cleveland BC [2008] EWCA Civ 746. It related
to a decision of a Borough Council’s planning committee, but the
principles are relevant to all local councils’ decisionmaking. The

case involved an application onjudicial review to quash a planning
permission relating to mixed residential and leisure development on
the basis that the members of the planning committee demonstrated
“closed minds” and predetermination by previously expressing support
for the development at a Cabinet meeting and during the election
campaign. The court found that this was not the case. In its conclusion,
the court stated that:>°

“The committee consisted of elected members who were entitled,

and indeed expected, to have, and to have expressed, views on
planning issues. When taking a decision, the members had to have
regard to material considerations, but they were not required to

cast aside views on planning policy they would have formed when
seeking election. What was objectionable was predetermination.

The decision maker should be open to new arguments up to the
moment of decision. The test was a very different one from that to

be applied to those in a judicial or quasi-judicial position. A decision
maker in the planning context was not acting in a judicial or quasi-
judicial role but in a situation of democratic accountability. He had

to address the planning issues before him fairly and on their merits,
even though he might approach them with a predisposition in favour
of one side of the argument.”
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CASE LAW ON PREDETERMINATION AND BIAS

R. (on the application of CPRE (Somerset))
v South Somerset District Council (2022)

In contrast, the case of R. (on the application of CPRE (Somerset)) v
South Somerset DC[2022] EWHC 2817 (Admin) is an example of how
appearance of bias and predetermination can affect the validity of

a council’s decision. The case involved members of South Somerset
District Council’s planning committee who were also members of the
local town council.

The claimant sought judicial review of the grant of planning
permission by South Somerset DC to the town council for the erection
of five self-contained buildings to store and facilitate the construction
of carnival floats. The vice-chair of the planning committee was a
member of the town council which had made the planning application.
The chair was a member of the carnival committee, in which capacity
he supported the application. He was also a close affiliate of another
committee which had acted as an agent for the town council in making
the application.

The claimant had advised the local authority’s monitoring officer that
6 of the 11 planning committee members had personal interests in the
application and requested that its consideration be deferred. The chair
and vice-chair declared a “personal interest” under the local authority’s
code of conduct but, on the monitoring officer’s advice, decided that
they did not have a “prejudicial interest” on a proper interpretation
of the code. They participated in the meeting and decision, voting in
favour of granting planning permission. A third member also declared
a personal interest but voted against granting permission. The other
three members declared a personal interest and did not participatein
the meeting or decision-making process. The committee voted 6:5 to
grant planning permission.

The claimant argued that the decision was unlawful because it was
tainted by apparent bias on the part of the planning committee’s chair
and vice-chair, who had approached the application with closed minds
so that the grant of permission was predetermined.

The court held that, on the issue of bias and predetermination,
the test for deciding whether a planning committee’s decision was
tainted by bias was whether the fair-minded and informed observer,
having considered the facts, would conclude that there was a real
possibility that the committee was biased.®® Predetermination was
a different, though related concept. A decision could be impaired by
predetermination where there was a real risk that minds were closed.
The court recognised, however, that, in assessing that question in the
planning context, councillors were not in a judicial or quasi-judicial
position but were elected to provide and pursue policies and would
be entitled, and indeed expected, to have and to have expressed views
on planning issues,® as reflected in the case of R (on the application
of Lewis) v Redcar and Cleveland BC, above.
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Section 25 of the Localism Act 2011

As discussed above, predisposition and predetermination are different,
but related issues. The 2011 Act supports the point that councillors may
hold strong opinions one way or the other on a subject:®?

 If, as aresult of an allegation of bias or predetermination, or otherwise,
there is anissue about the validity of a decision of a relevant authority,
anditis relevant to that issue whether the decision maker, or any of the
decision makers, had or appeared to have had a closed mind (to any
extent) when making the decision then the below applies.

* A decision maker is not to be taken to have had, or to have appeared
to have had, a closed mind when making the decision just because the
decision maker had previously done anything that directly or indirectly
indicated what view the decision maker took, or would or might take, in
relation to a matter, and the matter was relevant to the decision.

As an example, a councillor may be predisposed to voting against the
development of a building for a nightclub, or against a position of the
local council that would undermine the policy of the political party they
are a member of, or the informal policy of the political group that has an
overall majority in the local council. This is not necessarily a problem if the
councillor takes all material considerations into account, such that they
do not participate at the meeting with a closed mind. In other words, they
must be open to a fair consideration of the information and arguments
that are presented at the meeting.

Individual accountability

As explained above, a councillor is accountable for any personal failure to
fulfil the obligations in the code of conduct that has been adopted by their
local council. A councillor is also subject to potential criminal prosecution
if they fail to disclose and register their disclosable pecuniary interests.

A councillor has no individual accountability for the decisions of their
local council because they cannot alone make decisions about council
business. However, they are at risk of criticism from other councillors (and
external parties) for their part in those decisions.

Although a local council operates collective decision making, a
councillor’s actions are visible to the public. At meetings, voting is
normally by a show of hands®® and therefore a councillor’s vote is
transparent to those present at the meeting. The debate and vote will
be published in the minutes of the council meeting and a councillor can
exercise their statutory right to request that their vote is individually
recorded.®*

Personal liability

There are circumstances, albeit rare, when legal proceedings may be
issued against a councillor (not the local council) because of acts

or omissions attributable to them or arising from their acting as a
representative of the local council. A councillor may be at risk of a
defamation or negligence action or other legal action if, for example, they
have failed to comply with provisions in the Equality Act 2010, the Data
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Protection Act 2018, the Health and Safety at Work etc. Act 1974, the
Bribery Act 2010, or the Protection from Harassment Act 1997.

A local council may arrange insurance cover for its councillors to
indemnify them in respect of liability that arises when acting as a
representative of the council.®® Legislation tightly regulates the conditions
under which a councillor may be indemnified. Insurance cover can
indemnify a councillor when they are undertaking an activity with the
approval of, or for the purposes of, their local council. Insurance cover
may also be arranged to indemnify a councillor where their actions were
outside the councillor’s and the local council’s powers, but the councillor
reasonably believed that the action in question was within their or the
local council’s powers. The local council may arrange insurance cover for
a councillor to defend (but not to bring) a claim of defamation. The local
council may arrange insurance cover for councillors in the defence of
criminal proceedings only on the basis that if a councillor is subsequently
convicted of a criminal offence not overturned following any appeal, the
councillor must reimburse the insurer for any sums expended by the
insurer in relation to those proceedings.

The politics of being a local councillor

Many local councillors are not members of a political party. Councillors
who are not members of a political party are often referred to as
independent councillors. A councillor’'s membership of a political party
is not a disclosable pecuniary interest under the relevant regulations.

A local council must not publish or assist anyone else to publish material
that affects public support for a political party.®® Local councils and
councillors are subject to a recommended code of practice about local
authority publicity.®” Chapter 5 provides more information about the
recommended code of practice.

Councillors may fall into different groups due to their membership of,
or support for, the same political party. A “group” is defined as two or
more councillors. A group may organise itself before decisions about
council business need to be taken. Councillors in the same political
group, or even independents, may meet informally or otherwise liaise
among themselves to discuss or agree their proposed approach for the
business to be decided at a forthcoming meeting. They may agree among
themselves who will speak for or against a matter that is on the agenda.
The practices of a group of councillors, party political or otherwise,
are informal and have no legal force. Informal meetings of groups of
councillors are not a substitute for formal council meetings.

A local council cannot appoint a “leader” - legislation which allows
Principal Councils to appoint leaders does not apply to local councils.
The lead councillor for a local council is always the chair. Neither the
chair, nor any individual local councillor, has individual decision-making
authority, unlike the role of leader in a Principal Council.

Unlike a Principal Council, local councillors do not have to follow the
rules of political proportionality.®® This means that the composition of
the committees and sub-committees of a local council is not required to
represent the same proportions in which the council as a whole may be
politically divided.
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Councillors’ allowances

A local council may pay a basic allowance each year to its chair only or

to each of its elected councillors (but not to councillors who have been
co-opted). The amount payable to the chair may differ from that of other
councillors (that is, a higher sum may be paid considering the extra

duties and responsibilities that are required of the chair) but otherwise
the sum shall be the same for each councillor.?® A basic allowance

paid to a councillor is not a salary, but it is treated by HM Revenue and
Customs as taxable income. A council is obliged to deduct income tax,
where appropriate, under the PAYE system. A local council may also

pay councillors and co-opted councillors travelling and subsistence
allowances.”® The payment of allowances to councillors is subject to a
statutory process which involves a local remuneration panel, independent
of the local council, whose role is to make recommendations as to the
level of the various allowances that a council can pay.”' Many local councils
do not pay allowances and if they do, it is a modest sum. A local council

cannot pay an allowance for childcare or other dependants’ care expenses.

If a local council chooses to pay allowances, a councillor has a statutory
right to forgo receipt of an allowance by giving written notice to the
proper officer of the council.”?

As an alternative to paying the chair”? or all councillors an allowance, a
local council has a separate power under the 1972 Act to make payments
to the chair which enables them to meet the expenses associated with
their office, such as representing the local council at meetings and events,
travel expenses, hospitality, and so on. Where a local council has decided
the annual budget for the allowance to be paid to the chair, it must decide
when it will make such payments. It may make payments on request or
simply pay the allowance in quarterly or biannual instalments. Details of
councillors’ allowances should be made available to the public through
the local council’s publication scheme.
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LOCAL COUNCIL STAFF

Key points

Local council staff;
e include person(s) to undertake statutory obligations conferred
on the “responsible financial officer”;

e include person(s) to undertake statutory obligations conferred
on the “proper officer”;

e are needed to support a council’s general administration,
and accounting and audit administration;

* may provide or manage a local council’s services and facilities

* may discharge some of a local council’s statutory powers
and functions on the council’s behalf;

¢ cannot be managed by individual councillors.

Local councils as employers

The Local Government Act 1972 confers a specific statutory power on a
local council to employ staff as it thinks necessary for it to carry out its
statutory functions and powers.! The same power confirms that a local
council may employ staff on such reasonable terms and conditions,
including in respect of pay, as it thinks fit. Council staff may include a
person who works for a council directly (an employee), indirectly through
an agency (a worker), or as a self-employed person. In practice, most staff
are likely to be employed by a council directly. The staff who work for local
councils, as with the staff of other local authorities, are often referred to
as “officers.”
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CASE LAW ON LOCAL COUNCILS & EMPLOYMENT

Heesom v Public Services Ombudsman for Wales (2014)

Local council staff often have direct and sometimes very regular
contact with individual councillors. Although it is the corporate body of
the council itself, not its councillors or committees and sub-committees
or groups of councillors (political or otherwise), that is the employer,
councillors should always behave in their interactions with staff as
representatives of the local council, as an employer. Heesom v Public
Services Ombudsman for Wales [2014] EWHC 1504 (Admin) is a case
concerning freedom of expression for councillors. Among other issues,
it comments on the role of a councillor in relation to officers. It held:?
“..the Appellant, as a councillor, was a “quasi-employer” of the
Council officers that were the subject of his comments,; and therefore
the comments he made had the potential of impairing the mutual trust
between the Council (in the sense of Council members) and them.”

Employment contracts

A local council may employ staff on such reasonable terms and conditions,
including in respect of pay, as it thinks fit. [t must meet minimum wage
requirements. It must also provide the main terms of employment in
writing. It is recommended that the employees of a local council have

a written employment contract.

Collective arrangements

Local authorities may employ staff on terms and conditions which
are agreed at a national level by the National Joint Council (NJC) for
Local Government Services through a collective bargaining process.

The NJC is made up of representatives from the bodies that represent
different local authority employers (for example, the Local Government
Association which represents the interests of Principal Councilsin
England) and the various unions that represent local authority staff.

The NJC is responsible for a national agreement on pay (including pay
scales and cost of living increases) and conditions (for example, working
hours, annual leave, sick pay and benefits which accrue over time) of
employment for local authority staff. This national agreement is known
as the Green Book. The Green Book provides a local authority with a
comprehensive set of terms and conditions and recommendations in
respect of its employment of staff. It identifies terms and conditions of
employment which are for the individual local authority to determine.

Information on the impact of NJC agreements on the local council
sector and on template employment contracts is available to NALC
members in the resources library of the NALC website.

The Pensions Act 2008 requires all local councils to enrol eligible
jobholders automatically into a qualifying pension scheme.?

Consistent with the proper practices for the accounting, auditing and
financial management of a local council, the job description for council
staff with responsibility for collecting money or making payments should
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refer to them being subject to the relevant standing orders, financial
regulations and internal controls.

Essential local council staff

Some local council staff are essential because they are office holders
who have specific statutory obligations that are key to the internal
administration of a council. In other words, some work that relates to
the internal administration of a local council must be undertaken only
by these office holders. An office holder may be, but does not have to
be, an employee for the purposes of employment or other legal rights.
Legislation identifies two key office holders in a local council, as below.

The responsible financial officer (RFO)

Under the Local Government Act 1972, a local council must appoint a
person to be responsible for the administration of its financial affairs.*
This person is known as the responsible financial officer (RFO).
Accounting and audit regulations® that local councils are subject to confer
statutory obligations on the RFO. These responsibilities include signing
the annual accounts of the local council.® Further responsibilities that
are conferred on the RFO are set out in the Proper Practices that local
councils are subject to. In addition to the performance of their statutory
obligations, most RFOs provide financial administrative support to the
council. In very general terms, an RFO supports the council in respect

of the internal control and audit of its accounts and the preparation of
the council’s budgets, and liaises with the council’s internal and external
auditors. There must always be a member of staff to undertake the work
of the RFO. It is common for local councils to employ a deputy RFO

or to nominate another member of staff who can undertake the RFO’s
responsibilities if the RFO is absent.

The proper officer

The Local Government Act 1972 also confers certain responsibilities to
be undertaken by the local council’s “proper officer”, meaning an officer
appointed for a particular purpose.” The proper officer has certain
statutory obligations which, for example, include:

* tosign and serve on councillors a summons with an agenda to attend
council meetings;®

* to convene a meeting of the council if a casual vacancy in the office of
the chair occurs;?

* toreceive and hold copies of byelaws made by other local authorities
which affect the council’s area;® and

» toreceive and retain documents or notices."
In addition to the performance of certain statutory obligations, a local

council requires the proper officer to support necessary administration.
Examples of work undertaken by the proper officer include:

* receiving and sending the council’s correspondence;

* handling face-to-face, telephone, and email queries about the council;
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* updating or managing the content on the council’s website;

e assisting in the production of the council’s newsletters;

 issuing public notices for meetings;

e organising, updating, accessing, storing and destroying council records;
e drawing up agendas for meetings;

* taking minutes of meetings;

* publishing minutes on the website and keeping the council’s minute
book up to date and available for inspection;

 assisting with requests for information under the Freedom of
Information Act 2000 and the Environmental Information Regulations
2004, and subject access requests under the UK General Data Protection
Regulations (UK GDPR) and the Data Protection Act 2018;

* undertaking all data protection work for the council, including acting as
the local council’s data protection officer;

* assisting with the handling of complaints against the council and its
councillors;

e procuring and purchasing office equipment or supplies;

° arranging emergency repairs to the office or other council premises
(subject to the council’s standing orders and/or financial regulations);

» following up work from committees or sub-committees of the council;

* liaising with the bodies that the council works with, for example, sports
and youth clubs, other local authorities, businesses, local interest groups
and charities; and

e supervising or managing other staff.

The statutory and other responsibilities of the proper officer are central
to the internal administration of a local council. The proper officer is
regarded as the most senior member of staff and is commonly known as
the clerk to the Council. Some councils apply a different title for the post
of the proper officer. These include “executive officer”, “chief executive”,
“head of support services”, and “executive manager”. Often a local council
will appoint a deputy or assistant proper officer.
Many local councils separate the job of the proper officer and the RFO.

However, many smaller local councils will combine these two roles and
employ one person as the council’s proper officer and RFO.

HM Revenue and Customs (HMRC)

Most proper officers and RFOs are directly employed as they are essential
for the proper running of the local council. As office holders, they can
never be self-employed for PAYE purposes. Income tax and national
insurance must therefore be deducted at source unless total income
(whichincludes any income from other jobs or pensions) is lower than

the Lower Earnings Limit for National Insurance contributions.
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Training

Vocational training and development opportunities have been developed
for local council staff via the National Training Strategy (NTS) which is
coordinated by NALC, SLCC and other national stakeholders. There are a
number of sector qualifications which local council staff can obtain:

e |LCA (Introduction to Local Council Administration);
* FILCA (Financial Introduction to Local Council Administration);

* [LCA to CILCA course (an introductory course designed to build on the
content covered in the ILCA course);

e CILCA (Certificate in Local Council Administration), which is the Level 3
entry qualification.

Other staff

A local council may need other staff to run or manage the services and
facilities that it provides. For example, a local council may need staff for
the running of a village hall, community centre, youth club, sport facilities,
market, car parks, theatre or parks. A local council may also need staff

to organise community events and local festivals. A local council that
provides allotments may need staff to administer the allotment tenancies
and manage the allotment site. Local councils that provide facilities or
services for vulnerable groups (for example, children or disabled persons)
need specialist staff. Local councils who work jointly with other local
authorities, local charities and voluntary organisations may require staff to
work with those organisations on a day-to-day basis. Local councils that
issue fixed penalty notices in respect of graffiti or litter dropping require
staff who have undertaken special training.

Although the staff of many local councils consist only of the RFO and
proper officer or clerk, the staff structure for a bigger local council may be
as Figure 1, below.

The Freedom of Information Act 2000 requires a local council to have
a publication scheme”? whereby certain information about the council is
available to the public. The local council’s staff structure is a category of
information which falls within this scheme.
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3 Figure 1. Staffing of a larger local council
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Staff delegations

Legislation requires certain statutory functions of a local council to be
discharged by the council itself. This means, for example, that a local
council cannot delegate decision making to staff for the following:

e levying orissuing a precept;®™

e borrowing money;*

e approving the council’s annual accounts;™

e considering an auditor’s report made in the public interest;™

« confirming (by resolution) that it has satisfied the statutory criteria to
exercise the power of general competence;” or

* adopting or revising the council’s code of conduct.”®

However, where no statutory prohibition applies, responsibility for the
performance of the statutory functions and powers of a local council

may be delegated to its staff or to its committees or sub-committees.”
Functions cannot be delegated to individual councillors. Internal
delegations to committees and sub-committees are explained in the
section below on staffing committees and in Chapter 6. A delegation

to staff member(s) means that they are performing the local council’s
statutory powers or functions on the council’s behalf. Legal responsibility
for the performance of the statutory powers and functions of the local
council remains with the local council. As such, a complaint about matters
that have been delegated to staff is to be treated as a complaint against
the council, not its staff. A delegation of statutory responsibilities to staff
or to its committees and sub-committees will not prevent the local council
from performing them itself.2°
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A local council may, for example, delegate to staff responsibility for the
organisation of a local féte,” or the running of a football and cricket pitch
facility, or management of a community centre.?? In doing so, it would
allocate a budget for them to work with, any such expenditure incurred
being subject to proper practices and control by the standing orders and/
or financial regulations of the council. A local council may also delegate
to staff responsibility for the performance of administrative matters, such
as compliance with its obligations under data protection and freedom of
information legislation, or the granting of dispensations?® to councillors.
A local council may only delegate responsibilities to staff member(s) by
formal resolution at a councillor meeting.

Extensive delegation arrangements with staff are commonplace in
other types of local authorities. For example, the staff of Principal Councils
have delegated responsibility for dealing with planning applications,
street trading, road maintenance, traffic regulation, provision of housing
services and social care, staff recruitment and management, contractual
matters, and resolving legal disputes. Unless a local council is small, has
few staff, or its work is undertaken by committees and sub-committees,
staff delegations can be expedient.

Staff management

A local council is no different from any other employer as a recruiter and
an employer. Employment law and equality law apply as for any employer.
Chapter 1 confirms that there are additional statutory responsibilities
conferred on public bodies, including local councils, by the Equality Act
2010. A council should ensure that its structures, policies and practices
enable staff development (via appraisals, promotions, training and
other support) and accommodate the handling of staff grievances

and disciplinary matters. They must also safeguard against bullying,
harassment and discrimination, ensure the health and safety of staff,
and protect the unnecessary disclosure of or use of information about
individual staff members.

In most workplaces, day-to-day line management is traditionally
undertaken by one person. However, in local councils, a single councillor
cannot manage staff. A councillor has no statutory authority to make
decisions. Therefore, a local council will usually formally delegate some
recruitment and staff management functions to staff, for example to the
proper officer or the responsible financial officer. Job descriptions for staff
should confirm any responsibilities they have, for example, recruitment
and supervision of other staff, managing their development and training
needs, recording and monitoring their absences, and handling grievance
and disciplinary matters.

Staffing committees

Even if a local council has delegated some recruitment and staff
management responsibilities to staff, it is not recommended for
decisions about staff management to be made by the whole council.
[t is recommended that responsibility for staff management rests with
a committee of the council - for example, a staffing committee. Unless
a local council decides otherwise, such a committee may delegate its
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responsibilities to a sub-committee (a committee of the committee).?*
The local council must decide on the number of councillors and their terms
of office for a staffing committee,?® ensuring it has sufficient numbers so
that it can appoint sub-committees.

The terms of reference for a staffing committee and its sub-committee
(if appointed) must be clearly set out. The local council decides the terms
of reference for the staffing committee, as it does for all other committees.
The committee itself sets the terms of reference for its sub-committee.
The terms of reference for a sub-committee cannot be broader in scope
or unrelated to the terms of reference for the committee. The terms of
reference for any committee or sub-committee of a council should be
available to the public via the council’s publication scheme. The standing
orders of a local council may be used to confirm issues such as quorum,
proceedings, and so on. of the staffing sub-committee as they do for other
committees and sub-committees.?¢

It is recommended that responsibility for the management of a
council’s most senior member of staff (the proper officer or clerk) is
delegated to a staffing sub-committee. It will be necessary for the staffing
sub-committee to appoint one of its councillors as the day-to-day contact
to support, supervise and appraise the work of the proper officer or
clerk, handle leave requests, absences from work, informal grievances
and disciplinary matters etc. Any such sub-committee should be made
up of three councillors. If an employee appeals a decision made by a
staffing sub-committee about a grievance or disciplinary matter, then
the appeal must be heard by another sub-committee of three councillors
of the staffing committee who have not previously been involved in the
grievance or disciplinary matter. There may be insufficient councillors
on the staffing committee who have not previously been involved. If
so, the sub-committee handling the appeal should be made up of three
councillors who may include members of the staffing committee.

Therefore, a staffing committee is likely to benefit from the availability
of substitute councillors. The number and term of office of substitute
councillors is decided by the local council at the same time that it decides
the number and terms of office of the ordinary councillors of a committee.
Chapter 6 explains the role of substitute councillors. Chapter 7 sets out
the statutory rules or standing orders for a meeting of any committee
and sub-committee, not limited to a staffing committee or staffing
sub-committee.

A meeting of the whole council, a staffing committee or staffing sub-
committee will inevitably decide matters that relate to an individual staff
member or are otherwise confidential between a member of staff and
their employer. A meeting of the full council or a staffing committee may
exclude the public when it is considering information about an individual
staff member or confidential matters?” and it is expected to do so. It is
recommended that the standing orders of a local council confirm that
the public has no advance notification or right to attend a meeting of a
staffing sub-committee whose decisions under delegated responsibilities
will always concern individual staff members and thus be confidential
such that disclosure would breach the obligations of a local council under
the UK GDPR and the Data Protection Act 2018.

Legal responsibility for the decisions and actions of the staffing
committee (or sub-committee) remains with the local council as a whole.
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The UK GDPR and the Data Protection Act 2018 impose obligations about
the local council’s use of information relating to individual staff members
and candidates. Chapter 4 explains a local council’s statutory obligations
under the UK GDPR and the Data Protection Act 2018. Any employment
claims, etc will be against the local council itself as employer, not against
the staffing committee.

The code of conduct and staff policies

The local council should have in place a grievance policy and a disciplinary
policy for staff. Any grievances raised by a member of staff against
another member of staff, or against the local council as their employer,
should be dealt with under the grievance policy. However, there may be
occasions when a member of staff wishes to raise a grievance against an
individual councillor under the grievance procedure. Such grievances are
subject to the limitations established in the court case below.

CASE LAW

R. (on the application of Harvey) v Ledbury Town Council 2018

The case of R. (on the application of Harvey) v Ledbury Town Council
[2018] EWHC 1151 (Admin) established that a formal grievance process
could not be run in tandem with, or as an alternative to, the code of
conduct for councillors established by the Localism Act 2011.22 The
town council’s decision to impose sanctions on a councillor after
finding her guilty of bullying and harassment under its grievance
procedure was therefore ultra vires as the formal process under the
code, including the involvement of an Independent Person, should have
beeninstigated instead.

Therefore, procedures for dealing with a grievance raised against an
individual councillor by a member of staff should be runin accordance
with the code of conduct procedures. This includes the right for the
subject member to consult with the Independent Person and the
involvement of the Independent Person in the process.

Staff liability

There may be circumstances, albeit rare, when legal proceedings may

be issued against a member of staff (not the local council) because of
certain acts or omissions or conduct arising from their employment or
attributable to them as a member of the local council’s staff. For example,
a member of staff may be at risk of a defamation or negligence action, or
they may face other legal action because they have failed to comply with
provisions in the Equality Act 2010, the Data Protection Act 2018, the
Health and Safety at Work etc. Act 1974, or the Bribery Act 2010.

A local council may arrange insurance cover to indemnify staff for
liabilities arising from their work.?® Insurance cover can indemnify staff
when they are undertaking an activity with the approval of, or for the
purposes of, the council. Insurance cover may also be arranged to
indemnify a member of staff where their actions were outside their and
the local council’s powers, but the member of staff reasonably believed
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3 that their actions were within their or the council’s powers. The local

council may also arrange insurance cover for a member of staff to defend
(but not to bring) a claim of defamation. The local council may arrange
insurance cover for staff in the defence of criminal proceedings only on
the basis that if a member of staff is subsequently convicted of a criminal
offence not overturned following any appeal, the member of staff must
reimburse the insurer for any sums expended by the insurer in relation to
those proceedings.
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4 ACCOUNTABILITY TO THE PUBLIC

Key points

e Alocal council is a public authority under the Freedom of Information
Act 2000.

* Information about a local council is available to the public under the
Freedom of Information Act 2000.

e A local council must have a publication scheme.

* Alocal council must register with the Information Commissioner’s
Office (ICO) and pay an annual fee.

* Alocal council’s annual accounts are internally audited. A local council
classed as a larger authority (income or expenditure of more than
£25,000) may also be subject to an external audit.

* Alocal council is a data controller for the purposes of the UK GDPR
and the Data Protection Act 2018.

¢ A council should have a procedure for handling complaints.
e The decisions of a local council risk legal challenge by judicial review.
* Alocal council must comply with the Human Rights Act 1998.

Minutes

The purpose of the minutes of a meeting of the whole council, a
committee (including a joint committee), or a sub-committee (including
ajoint sub-committee) is to record in clear terms the formal decisions or
resolutions that have been made at the meeting. A local council must keep
formally approved minutes of any such meeting in a minute book.

Those interested in a local council’s business may want to read the
minutes of meetings. Gaining access to the minutes of a meeting of the
whole council, its committees (including joint committees) and sub-
committees (including joint sub-committees) is straightforward. Under
the Local Government Act 1972, a local government elector in the local
council’s area has a statutory right to inspect and copy the minutes of a
meeting of the whole council, its committees (including joint committees)
and sub-committees (including joint sub-committees).? However, since
the introduction of the Freedom of Information Act 2000, which gives
anyone a right to access information held by a local council® (subject
to certain exemptions), the statutory right of local electors to inspect
minutes under the 1972 Act is less significant. The minutes of a meeting of
the whole council, its committees (including joint committees) and
sub-committees (including joint sub-committees) should be available
to the public via its publication scheme and published on its website.

This is explained below.
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4 The Freedom of Information Act 2000 (FOIA)

A local council has two important statutory obligations under the FOIA.
A local council must publish certain information and must also respond to
requests for information held by it. Both obligations are explained below.

Publication schemes

A local council’s publication scheme includes information that the council
is expected to make routinely and proactively available to the public.
A local council must have a publication scheme, the purpose of which is
to make certain information about the local council available at minimum
cost and inconvenience. As authorised by the FOIA,* the Information
Commissioner has created a model publication scheme for all local
councils (and other local authorities) to use. Local councils do not have
to use the model publication scheme, but a bespoke publication scheme
must be approved by the Information Commissioner.®

The model publication scheme requires seven classes of information
to be made available to the public. These seven classes are detailed in the
table below:

The seven classes of information to be made available to the public

1. Who makes up the council and their roles
Organisational information, structures, locations and contacts

For example:

* Names of councillors, roles - for example: chair of the council, chairs of
committees of the council

* Council structure - that is, confirming existence and purpose of
committees and sub-committees of the council

» Staffing structure
* Locations and accessibility details
« Staff contact details

2. What the council spends and how it spends it
Financial information relating to projected and actual income and
expenditure, procurement, contracts and financial audit

For example:

* Annual return form

* Annual statutory report by auditor

* Precept request

« Councillors’ allowances and/or expenses

* Loans sanctioned

* Financial Standing Orders and Regulations
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The seven classes of information to be made available to the public

3. The council’s priorities and its progress
Strategies and plans, performance indicators, audits,
inspections and reviews

For example:

* Parish Plan

* Annual Report to parish or community meeting
* Best Value Performance Plan

* Best Value Inspection reports

» Policy statements issued by council

* Responses to consultation papers

4. How the council makes decisions
Decision-making processes and records of decisions

For example:

e Timetable of meetings

* Agendas

* Responses to planning applications

* Procedural Standing Orders

* Councillors’ Register of Interests

¢ Minutes of council and council sub-committee meetings

5. The council’s policies and procedures
Current written protocols, policies and procedures
for delivering the council’s services and responsibilities

For example:

* Policies and procedures for the conduct of council business
* Policies and procedures for the provision of services
* Policies and procedures about the employment of staff

6. Lists and registers
Any information that the council has to hold in publicly available registers.

For example:
* Any publicly available register or list
* List of assets
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The seven classes of information to be made available to the public

7. The council’s services

Information about the council’s services, details of the council’s charges
and/or fees. Leaflets, newsletters and other information for the public
and/or businesses

For example:

* Information about the services concerning, for example:
» Allotments
» Burial grounds and closed churchyards
» Community centres and village halls
» Parks and playing fields
» Highways
» Byelaws
» Seating, litter bins, clocks and lighting
» Bus shelters
» Markets
» Public conveniences which the council offers

e Leaflets, newsletters produced for the public and businesses

* Details of the services for which the council charges, together with
details of its charges and/or fees

The seven classes of information in the table above do not include:
* information that the council is prevented from disclosing by law;
* information exempt under the Freedom of Information Act 2000;

e information in draft form.

The table above demonstrates the type of information that a local council
may provide for each mandatory class of information. It does not reflect a
minimum statutory requirement and is not a definitive list. If a local council
does not hold the type of information in one of the classes, it will not be in
breach of any statutory obligations under the FOIA.

Ensuring that the public can access the information available via the
local council’s publication scheme is vital. A local council’s publication
scheme must confirm which classes of information the local council
intends to publish, the manner in which that information will be published,
and whether there is a fee to access it.? A local council is expected to keep
any charges to a minimum. In addition to the publication scheme, a local
council must provide a guide which provides the information below:

* whether some or all the information in its publication scheme is available
online free of charge. This will usually be information published on the
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4 local council’s website and it is recommended that as much information
as possible is published in this way;

* the means of access to information if it is impractical for the council to
provide information on its website or if a person wants access to the
information by another means or the council does not have a website;

« staff contact details for arrangements to access information to be
viewed in person;

* the availability of information by other means or formats because of a
person’s disability;

* the availability of information in the language in which it is held or in such
other language that is required by the Equality Act 2010;

* the council’s charges for actual disbursements incurred in making
information available other than free of charge via its website, for
example:

» photocopying charges (e.g. 10p per sheet);

» postage and packaging; and

» the costs directly incurred as a result of viewing information;
if payment is due before the information is provided.

The local council’s guide to information is not subject to a prescribed
model form. It is not necessary for it to refer to the local council’s
publication scheme or to “classes” of information.

A local council’s publication scheme and the guide to information
should be made available on its website. A local council should also make
the publication scheme and the guide to information easily accessible to
anyone without access to the website, for example, by keeping a copy at the
council’s main office or on the council’s notice boards in the area.

Requests for information under the FOIA

Information that is not available via a local council’s publication scheme
can still be requested and should be made available unless there are
statutory grounds to withhold it. Under the FOIA, anyone (including an
individual, an incorporated body such as a newspaper company, or an
unincorporated body such as a local campaign group) has a statutory
right to submit a written request for information held by a public body,
which includes a local council.” A requester must provide a name and an
address for correspondence (this can be an email address).2 There is no
obligation on a requester to provide their real name and a local council
cannot check a person’s identity. A local council has no right to ask the
requester to explain the reason for the request and the requester has no
obligation to provide such explanation, although this might be implicit.
The FOIA covers all information held by a local council whichisin a
recorded form. This is not limited to official council documents such as
agendas and minutes for meetings. It also includes, for example, emails,
handwritten notes, recordings of telephone conversations, photos, plans,
maps, audio, video or CCTV recordings, and correspondence and other
documents received and held by the council. It includes information
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held by a local council even ifitis not held on its premises - for example,
records in off-site storage or information processed by a contractor or
agent of the council. Staff and individual councillors, as representatives of
the council, may hold information about the local council at home or on
their computer.?

Exemptions

A person’s right of access to information held by a local council is subject
to 23 exemptions. There are two general categories of exemptions. The
first category of exemption is qualified, thus placing a duty on the local
council to consider whether disclosure is required in the public interest.
The second category of exemption is absolute, and a local council has

no duty to consider the public interest. A list and explanation of all the
exemptions in the FOIA are outside the scope of this guide, however the
main exemptions that a local council might rely on are listed below.

Absolute exemptions

¢ information that is accessible to applicants by other means.”° For
example, if the information requested is already available via the local
council’s publication scheme, a local council will not then be required
to provide the information in response to an individual request;

e information which constitutes personal data of the requester
themselves." However, in this case, a local council would be expected
to consider the request under the Data Protection Act 2018;"? and

e information provided in confidence.”®

Qualified exemptions

* information intended for future publication by the council or by
another person;™*

* information which may endanger the physical or mental health of
an individual or endanger their safety;"

* information relating to another individual;™®

¢ information which has the protection of legal professional privilege;”
and

* information which may prejudice the commercial interests of a person
(including the local council).’®

Vexatious requests and costs limits

A local council is not required to comply with a person’s request for
information if it is vexatious or if it is a request for information that repeats
an identical or similar request for information made by the same person
which the council has recently complied with.”®

A local council has no duty to comply with a request for information
if its estimated costs for complying would exceed the prescribed
appropriate limit.2° For local councils, this limit is £450 in staff time.”
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The statutory limit of £450 is based on 18 hours of staff time (chargeable
at a statutory rate of £25 per hour) in determining if the information is
held, locating the information or document(s) which may contain the
information, retrieving the information or document(s) which may contain
the information, and editing or extracting the releasable information from
a document. The estimated costs for staff time cannot include checking
that a request for information is compliant, locating information due

to poor record management practice or considering the application of
exemptions or public interest tests. Cost estimates for staff time cannot
include obtaining legal advice or authorisation to send out information,
calculating any fee to be charged, or providing advice and assistance to
the applicant - for example, in determining precisely what information
they are seeking. Most requests for information made to local councils will
not exceed the estimated costs limit.

The FOIA imposes a duty on local councils to provide advice and
assistance to applicants.?? For example, this may apply where the local
council does not hold the information requested but does know where it
is held. Equally, this duty might be applicable where a request exceeds the
cost limits, and the local council can help to refine the request to bring the
costs within the limits.

Data Protection Act 2018 (DPA 2018)

The DPA 2018 covers all aspects of personal data and incorporates the
requirements of the EU General Data Protection Regulations 2016, which
are now called the UK General Data Protections Regulations (UK GDPR),
into UK law.

A local council routinely holds and uses information about individuals
in the performance of its statutory functions, powers and contractual
obligations. For the purposes of the DPA 2018, a local council is
considered to be a “data controller”?® and has statutory obligations in
this capacity. A council will hold and use “personal data” to carry out
its business. Personal data is information from which a living individual
can be identified, or which concerns a living individual.?* For example, a
local council holds or uses data about local government electors, its staff,
councillors, contractors and suppliers. As a data controller, a council must
register with the Information Commissioner’s Office (ICO) that it is a data
controller. There is a fee for registration. There are three different tiers of
fee and data controllers are expected to pay between £40 and £2,900.2°
Parliament sets the fees to reflect what it believes is appropriate based on
the risks posed by the processing of personal data by controllers. Public
authorities, including local councils, pay a fee in accordance with how
many staff they employ. There is further information about the role of
the data controller, registration and an online fee calculator on the ICO’s
website. Registration is a statutory requirement.?¢

The data controller

A local council, as a data controller, can designate a data protection officer
(DPO) if it so wishes, although this is not mandatory. The same person
may be designated as a DPO by several controllers, taking account of
their organisational structure and size. The contact details of the DPO
must be published and communicated to the ICO.?” The clerk is often the
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4 nominated DPO and may hold the position for a number of local councils.
The position can also be outsourced to an external provider.

The data protection principles

As a data controller, a local council has a duty to process personal data
fairly and lawfully and in accordance with the data protection principles.
These principles are set out in the UK GDPR.?® A full description and
interpretation of the statutory data protection principles is outside the
scope of this guide; however, a summary of those principles, as set out in
the UK GDPR, is as follows:

* The six UK GDPR data protection principles require that personal data
must be:

» processed lawfully, fairly and in a transparent manner (the principle
of lawfulness, fairness and transparency);

» collected for specified, explicit and legitimate purposes and not further
processed in a manner that is incompatible with those purposes (the
purpose limitation principle);

» adequate, relevant and limited to what is necessary for the purposes for
which the data is processed (the data minimisation principle);

» accurate and, where necessary, kept up to date (the accuracy principle);

» kept in a form which permits identification of data subjects for no
longer than is necessary for the purposes for which the personal data is
processed (the storage limitation principle); and

» processed in a manner that ensures appropriate security of the
personal data (the integrity and confidentiality principle).

Subject access requests
Under the UK GDPR, an individual is entitled to make a written request
to a data controller for confirmation of whether their personal data is

being processed and, if so, has the right to be provided with the following
information:?°

* the purposes of the processing;

* the categories of personal data concerned,;

» therecipients of the personal data;

* the envisaged period the personal data will be stored,;
* any available information as to the data source;*° and

* the existence of automated decision making, including profiling, and
meaningful information about the logic involved and the significance
and envisaged consequences of such processing for the data subject.?

An individual making a subject access request also has the following
rights: the right to request rectification, erasure or restriction of
processing of personal data; and the right to lodge a complaint with
the supervisory authority.

Local Councils Explained Accountability to the public

63



A local council is entitled to ask the person who has submitted a subject
access request to provide evidence to confirm their identity if this is
reasonably required.?? A local council cannot charge for replying to a
subject access request.®® If further copies of data are requested by the
data subject, the local council may charge a reasonable fee for admin
costs.?* The local council may also charge a reasonable fee if they choose
to act on manifestly unfounded or excessive subject access requests.3®

Application of the data protection principles

to local council business

A local council must apply the statutory data protection principles to its
everyday internal administration, external communications, and what

is necessary for the performance of its statutory powers, functions and
contracts. For example, agendas for and minutes of council meetings

or a council’s annual accounts are public documents and should avoid
the inclusion of personal data where possible. A meeting can be held

in private if confidential information is to be discussed, or for any other
appropriate reason, if the meeting votes to move into private session.
This would be appropriate if personal, financial or other confidential data
were to be discussed.*® Chapter 11 considers the impact of the DPA 2018
in the preparation of agendas and minutes.

An individual councillor may, separately from their council, be
considered to be a data controller” with obligations under the DPA 2018
as described above. A councillor will be a data controller if they hold
personal data in electronic form and use personal data independently of
their council, rather than as a representative of the council. For example,
a local councillor may hold and use personal data during a campaign for
election to the local council or when campaigning for a political party.

Council accounts and financial management,
annual accounts, and external audit

The Local Audit and Accountability Act 201438 and The Accounts and
Audit Regulations 20153° govern the accounting and auditing practices
and financial management of a local council.

Further guidance is provided each year in an updated free publication,
‘The Practitioners’ Guide’, issued by the Smaller Authorities Proper
Practices Panel (SAPPP) and published jointly by NALC and SLCC.

Category 1 and Category 2 authorities

A local council’s financial year begins on 1 April and ends on 31 March

in the following year. Legislation requires a local council to prepare
accounting statements for each financial year. Under The Accounts and
Audit Regulations 2015, local councils are categorised into Category 1or
Category 2 authorities:*°

e Category 1authority means a relevant authority that either is not a
smaller authority, or is a smaller authority that has chosen to prepare its
accounts for the purpose of a full audit in accordance with regulation 8
of the Smaller Authorities Regulations;

e Category 2 authority means a smaller authority which is not a Category 1
authority.
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The definition of a smaller authority¥
A relevant authority is a “smaller authority” for a financial year if:

* where that year is the year in which the authority was established,
the qualifying condition is met for that year;

* where that year is the year following that in which the authority was
established, the qualifying condition is met for that year or the previous
year; and

* where that year is the second or any subsequent year following that
in which the authority was established, the qualifying condition is met
for that year or either of the two previous years.

* The qualifying condition is met for a relevant authority and a financial
year if the higher of the authority’s gross income for the year and its
gross expenditure for the year does not exceed £6.5 million.

Most local councils will be smaller authorities and, therefore, Category 2
authorities for accounting purposes.

Local councils must prepare a statement of accounts in respect of
each financial year.*? The statement of accounts should be prepared
in accordance with the form required by an Annual Governance and
Accountability Return,*® which includes an annual governance statement.
The external audit of a local council’s annual return (unless exempt)**
provides a professional audit of a local council’s annual income and
expenditure, or receipts and payments, and a review of the annual
governance statement by someone who is independent of the council.
The statutory role of the external auditor is to provide an independent
opinion on the council’s annual accounting statement.** The auditor
will also review and, if necessary, report on aspects of a local council’s
arrangements to ensure the proper conduct of its financial affairs.

A local council is responsible for ensuring that its financial management
is adequate and effective. It must have a sound system of internal control
that facilitates the performance of its statutory functions and powers and
includes arrangements for internal audit and the management of risk.*®
A local council must conduct a review of the effectiveness of its system
of internal control at least once a year and prepare an annual governance
statement.#” The findings of the review must be considered by full council,
and the annual governance statement should be approved by resolution.*®

Statutory responsibility for the handling of all financial transactions
rests with the local council as a whole. Even if a council delegates the role
of safeguarding the use of public funds to individuals, for example to the
clerk or the RFO, the legal responsibility always remains with the council
and its councillors. Subject to instructions by the council, the RFO is
responsible for:#°

e determining the form of the council’s accounting records;
* determining the council’s financial control systems;
* ensuring that the financial control systems are observed; and

* ensuring that accounting records are kept up to date.
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A local council’s financial control systems must identify the duties
of officers dealing with financial transactions and the division of
responsibilities of those officers.>®

Exemption - AGAR form 2
If a local council has, during the accounting period, had both income
and expenditure (or receipts and payments) of less than £25,000, it
can submit a certificate of exemption (part of AGAR form 2) instead of
submitting (AGAR form 3) for an external review. All of the paperwork
must still be prepared as, instead of the external review, the local council
is required to publish this information plus additional information on its
website. Their statement of accounts must be published along with a bank
reconciliation and an explanation of any significant variances between the
current and previous financial years, and an explanation of any differences
between ‘balance carried forward’ and ‘total cash’ if relevant.

A local council with receipts and payments under £25,000 must also
publish the following information on its website (to comply with the
Transparency Code for Smaller Authorities):®

* alist of all expenditure items over £100;
* end of year accounts;

* Annual Governance Statement;

* internal audit report;

* all meeting agendas and minutes;
 alist of councillor responsibilities; and

* acopy of its fixed asset register.

Thereisan AGAR form 1, which is completed by local councils with no
financial activity. There are also separate forms for parish meetings with
a parish council.

Before 30 June of each year, it is the local council’s duty to consider and
formally approve its record of receipts and payments, or as the case may
be, a statement of accounts, or its income and expenditure account and
statement of balances.>2 Before the council can do this, its RFO should
sign to certify that the council’s record of receipts and payments properly
presents, or as the case may be, a statement of income and expenditure
fairly presents the council’s position as at the previous 31 March.>®

It is only after the local council has formally approved its annual
accounting statements and annual governance statement that the Annual
Governance and Accountability Return (AGAR) or exemption certificate
can be submitted to the external auditor. This must be done by 30 June.
The local council is responsible for the appointment of its external
auditor, which must be done by 31 December in the preceding financial
year.>* |t can choose to optin to a national scheme for this purpose.®
The Smaller Authorities Audit Appointments is the sector-led body set up
by Government as the ‘specified person’ to procure and appoint external
auditors to smaller authorities in England.
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4 Exercise of public rights

Local government electors in the local council’s area and the wider
public have statutory rights in respect of a council’s annual accounting
statements and external audit under the Local Audit and Accountability
Act 2014.5¢ These rights are summarised below.

The rights conferred by the Local Audit and Accountability Act 2014
may only be exercised within a single period of 30 working days.>” The
local council must inform the public of the exact 30 working day period
during which the above public rights may be exercised. This period must
include the first 10 working days in June (Category 1authority)®® or the
first 10 working days in July (Category 2 authority).>®

Local government electors’ rights

Explanation

Inspect and make copies of
the statement of accounts and
auditors’ reports

When the council prepares the
accounts, it must advertise that they
are available for inspection. Members
of the public can obtain copies of the
accounts, and inspect and make a
copy of any report the auditor makes
to the council.

Inspect the accounts and
supporting documents

When the council has advertised
the availability of its accounts for
inspection, interested persons can
inspect the accounts and all books,
deeds, contracts, bills, vouchers
and receipts relating to them.

They may not inspect documents
which include information about an
individual or information that is not
relevant to the accounts.

Ask questions at external audit

Once the external audit begins,
interested persons can ask the
auditor questions about the accounts
for the year they are reviewing.

Object to the accounts or items
within the accounts

Local government electors may
object to the accounts or items
within them. There are two grounds
for an objection:

e that anitem of account is unlawful;
or

e that there is something in the
accounts that the auditor should tell
the public about in a public interest
report.

Following the external audit (if not exempt), by 30 September in each
year, a local council must publish on its website and noticeboard its annual
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accounting statements and annual governance statement together with
the external auditor’s certificate that they have completed their audit and
any opinion or report they have given in relation to the council’s annual
accounting statements.®®

Usually, the external auditors provide templates to assist with the
setting of the dates for the exercise of public rights.

Accessibility

It is also worth noting that as well as maintaining its own website, a

local council must comply with Web Content Accessibility Guidelines
(WCAG 2.2 from September 2024) when publishing data on its website.
These are an internationally recognised set of recommendations

for improving web accessibility, and cover accessibility for people

with impairments such as vision, hearing, mobility and thinking and
understanding.

Complaints against a local council

Local councils levy a precept on the local government electors in their
area and spend it in the performance of their statutory powers and
functions. It is good practice for local councils to have a clear complaints
policy and procedure for residents to raise complaints about a local
council’s decisions and activities. A clear and comprehensive complaints
policy and procedure can resolve a complainant’s concerns, restore
confidence, and reduce the risk of legal action against the council.

The complaints procedure
A local council should consider the following requirements in how it

handles complaints and what it should include in its policy and procedures.

The process should:

* be accessible (for example: a complaints form, and details of who to
submit the complaint to and an explanation of the complaints process
should be available via the local council’s publication scheme and
published onthe website);

* be unbiased and fair;
» state time limits for various stages;

* accommodate a complainant who wants their complaint to be dealt
with in confidence;

* include an opportunity for the complainant to appeal against the
local council’s determination of the complaint;

* accommodate remedial action by the local council if it upholds the
complaint.

Unless a complaint concerns the conduct of staff, there is no reason the
local council cannot delegate responsibility for the handling of complaints
to staff.

An individual may complain to the Local Government and Social Care
Ombudsman (LGSCO) about a Principal Council if they have suffered
an injustice because of the way in which a decision has been made, the
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way a service has been delivered, or if a service has not been delivered
at all. The LGSCO cannot challenge the merits of a decision taken by the
Principal Council. The LGSCO cannot investigate complaints which give
the complainant aright to take legal action through other legislation

or to exercise a right of appeal to the Secretary of State unless there

are circumstances that make it unreasonable for the complainant to

do so. For example, if a resident is unhappy about the outcome of a
planning decision, the appropriate route is through an application for
judicial review. If an applicant for planning permission wishes to appeal a
planning decision on their application, they must appeal to the Planning
Inspectorate.

The LGSCO’s powers re. local councils
Generally, the LGSCO does not have statutory responsibility for the
handling of complaints made by a member of the public against a
local council. Exceptions to this general rule might include (i)where a
local council is working jointly with a Principal Council through a joint
committee which includes representatives of the Principal Council® and
(ii) where a local council is exercising the functions of a Principal Council.??
Joint committees are explained in Chapter 5. If a member of the public
complains to the LGSCO about a council, the LGSCO must be satisfied
that the council has had a reasonable opportunity to investigate and
respond to the complaint using any internal process specific to the subject
complained about and/or the local council’s formal complaints procedure.
If a complaintisinvestigated by the LGSCO, it will send a report of its
findings to the complainant and the Principal Council or other person
who is the subject of the complaint (for example, a local council working
jointly with the Principal Council). Unless directed otherwise, the Principal
Council must make the report available for inspection by the public at
its offices free of charge for a period of three weeks. If the LGSCO finds
that the complainant has suffered injustice due to the Principal Council’s
maladministration, the Principal Council must, within three months of the
report, confirm to the LGSCO what remedial action it will take. The LGSCO
has statutory powers to follow up the actions to be taken by a council.

Legal action against a local council

A local council may be at risk of legal action for breach of contract,
negligence, unfair dismissal, or non-compliance with statutory duties

in relation to employment, equalities, or health and safety, and so on.
Additionally, a specific type of legal proceedings known as judicial review
can be taken against local councils (and other local authorities) because
they are public bodies. The administrative division of the High Court has
responsibility for determining judicial review claims.

Judicial review

Judicial review is the procedure by which the courts examine the
decisions of public bodies to ensure that they act lawfully and fairly.
On the application of a party with sufficient interest in the case, the
court conducts a review of the process by which a public body has
reached a decision to assess whether it was validly made. The court’s
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authority to do this derives from statute, but the principles of judicial
review are based on case law which is continually evolving.

Judicial review is a remedy of last resort. It can be difficult to bring
a successful claim and a court may refuse permission to bring a claim
if an alternative remedy has not been exhausted.

Judicial review proceedings examine the way in which a decision
has been made rather than considering the merits of the decision itself.
A judicial review claim may concern a local council’s internal procedures
or its consideration of an issue (for example, at a meeting) in the lead-up
to the resolution or actions being challenged.

To reduce the risk of a judicial review claim, local councils should ensure
that their decisions are informed, are justified with reasons, follow proper
procedures, and are within their statutory powers.

Grounds for judicial review
The grounds for judicial review can be categorised under four headings:

lllegality
[llegality arises when a public body:

* misdirectsitselfin law;
* exercises a power wrongly; or

e acts outside its powers (ultra vires).

Irrationality
A public body’s decision may be challenged as irrational, if:

 itis outside the range of reasonable responses of a public authority (this
is sometimes phrased as being “so unreasonable that no reasonable
authority could ever have come to it”, using the standard of Wednesbury
unreasonableness - see below). The courts are very reluctant to find
that a decision was irrational, particularly where the decision maker is an
expert; or

* the decision maker took into account irrelevant matters or failed to
consider relevant matters.
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4 CASE LAW

Associated Provincial Picture Houses Ltd
v Wednesbury Corporation (1948) 63

Under the Sunday trading laws at the time, the Wednesbury
Corporation had authority to open cinemas subject to such conditions
as they thought fit to impose. The claimant’s cinema was licensed to
operate on Sundays, subject to the condition that no children younger
than 15 could enter (regardless of adult accompaniment). The claimant
challenged the Corporation’s condition through judicial review, arguing
that the decision was unreasonable and beyond the Corporation’s
power.

It was held by the Court of Appeal that Parliament had given the
Corporation discretion to set the conditions for the licence. That
discretion might be exercised differently according to their honest
and reasonably held opinion. It was not the court’s job to substitute
its own opinion.

The court could only interfere with the Corporation’s decision where
the decision was so unreasonable that no reasonable authority could
ever have come to it. In this case, the Corporation’s condition was
within the reasonable decisions one could make.

This concept is now known as “Wednesbury Unreasonableness” and
is the concept of whether a public body’s decision is within the range of
reasonable decisions. It is often cited within claims for judicial review.

Procedural unfairness
Procedural unfairness is where, in making a decision, the public body has
not properly observed:

* therelevant statutory procedures, such as a failure to consult or to give
reasons; or

* the principles of natural justice in the decision-making process (for
example, if the decision maker has shown bias or has failed to hear an
affected party). For example, a flawed consultation processis a common
procedural ground under the issue of procedural unfairness.

Legitimate expectation

A public body may be found to have acted against legitimate expectation
if, by its own statements or conduct, it showed that it would act in a certain
way but did not do so.

Human rights

As public authorities, local councils (and other local authorities) are open
to legal claims that they have breached a person’s rights pursuant to the
European Convention on Human Rights and Fundamental Freedomes,

as ratified by the Human Rights Act 1998. All local authorities have an
obligation to treat people in accordance with their Convention rights,
which are enforceable in courts. The most relevant articles are:

 article 8 - the right to respect for private and family life;
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4  article 9 - theright to freedom of thought, conscience and religion;
 article 10 - the right to freedom of expression; and
 article 11 -theright to freedom of association.

Most decisions made by local councils are unlikely to conflict with human
rights. Convention rights may be relevant to the range of activities
undertaken by local councils (for example, the holding of meetings and
provision of recreational facilities), and a claim for infringement of those
rights can be included in a judicial review claim.

The insurance cover taken out by a local council should include cover
for legal expenses to defend legal actions. If a local council receives notice
of legal action, or a threat of it, it should notify its insurers without delay
otherwise this may vitiate the policy. It is common for a local council’s
insurance cover to exclude legal expenses for defending a judicial
review claim.
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5 WORKING WITH OTHERS

Key points

¢ Financial and legal due diligence and written agreements are vital
for all partnership working.

e Local councils should be equipped to deal with media interest in
their affairs.

e Councillors can have other roles such as the trustee of a charity,
the employee or director of a company or managing other
organisations, but these roles cannot overlap.

* Local councils have different methods of communicating with
local residents, e.g. surgeries, surveys and public participation
in meetings, and so on.

* Every local council has different priorities. Legislation permits
local councils to work with others within a statutory framework.

Working with other local authorities

Legislation permits a local council to work with other local authorities in
various ways. A summary of a local council’s reason(s) for working with

another local authority and a guide to the relevant statutory framework
are below.

Financial support

A local council has specific powers to contribute to the expenditure
incurred by another local authority in the exercise of concurrent statutory
powers. This could be, for example, to provide a community centre or a
theatre. A local council may also:

* make a grant to another local authority to provide recreational or sports
facilities in or outside the area of the other local authority;?

* contribute to the expenses of another local authority in providing or
maintaining a cemetery that residents in the area of a local council can
be buriedin;?

* contribute to the expenses of another local authority in holding a
summer féte;*

» contribute to the funds of another local authority ininstructing lawyers
or consultants on matters affecting the area.

There is less scope for a local council to contribute to the expenses of
another local authority when the local authority is performing statutory
powers and functions that are not conferred on a local council, e.g. in
relation to maintenance of highways, provision of social services, housing
and education or traffic regulation. A local council eligible to exercise

the general power of competence® enjoys more freedom to give financial
assistance to another local authority unless a statutory prohibition,
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restriction or limitation applies. A local council may use the general power
of competence to make a loan to another local authority or to make a
contribution to the expenses incurred by a local authority in exercising
statutory powers that are not available to a local council (e.g. in relation to
libraries) or in discharging functions that are not a statutory responsibility
of a local council (e.g. in relation to the provision of housing, social
services or education). A local council is free to impose conditions on the
financial assistance (that is, grant or loan) that it wants to give to another
local authority.

If alocal council wants to make a grant or loan to another local
authority, it should agree in writing the conditions of the grant or the
terms of the loan. A local council will need a solicitor to help it draw up
a loan agreement.

Delegation

A local council may, except when prohibited by legislation, delegate
responsibility for the performance of a statutory power or statutory
function of the council to another local authority,® subject to the
requirements for certain functions to be the sole responsibility of the
local council itself. This kind of delegation is not common. It is, however,
reasonably common for a Principal Council to delegate some of its duties
to another Principal Council. This might be, for example, where services
are provided through a shared service arrangement.

The effect of a delegation is that the receiving local authority
undertakes the statutory responsibilities of a local council on its behalf.
Legal responsibility for the performance of delegated statutory powers
and functions of the local council remains with the delegating council. As
such, a complaint about matters that have been delegated to another
local authority is to be treated as a complaint against the local council, not
the other authority. A delegation of its statutory responsibilities to another
local authority will not prevent the local council from performing them
itself, subject to the terms of the delegation agreement between the local
council and the other local authority,” also known as an agency agreement.
The importance of an agency agreement should not be underestimated.
An agency agreement may provide for the local authority that is acting as
an agent to receive a payment for the services it is providing on behalf of
the other local authority.

A delegation of the statutory responsibilities of a local council to
another local authority must be decided by resolution. The other authority
must also formally agree to take on the delegated responsibilities. Subject
to any statutory prohibitions, restrictions and limitations and the terms of
the agency agreement between the two authorities, the other authority
is free to discharge the delegated statutory responsibilities as it pleases.
The other local authority may delegate the responsibilities to a committee
and the committee may delegate its responsibilities to a sub-committee or
to staff, unless otherwise directed by the authority.®

Local councils are often keen for Principal Councils to delegate
responsibilities for the performance of statutory functions or powers
that are not otherwise conferred on them. For example, a local council
has no statutory functions or powers relating to the provision of libraries,
waste collection, planning, housing, highway or education services and
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therefore cannot undertake these activities without a formal delegation.
A local council has no statutory right to require another local authority

to delegate its statutory responsibilities. Other local authorities are
sometimes reluctant to delegate the performance of their statutory
functions and powers to a local council because of concerns that the local
council lacks the necessary capacity and resourcing, particularly as the
other local authority would remain responsible in law for the performance
of its delegated statutory responsibilities.

Joint working

Unless prohibited by legislation, a local council and another local authority
may jointly exercise concurrent statutory powers. If local authorities

are jointly discharging concurrent functions, they must work within the
statutory framework that governs this. The local authorities may appoint

a joint committee consisting of councillors (or as the case may be non-
councillors) from each authority. One local authority may also delegate its
statutory responsibilities to a staff member of the other local authority.®

Joint committees

In order to set up a joint committee, the local authorities must each
formally agree how many councillors will be appointed to the committee
and their term of office.” They must also decide what responsibilities will
be delegated to the joint committee and the terms of reference. A joint
committee may delegate its responsibilities to a joint sub-committee
and, unless the appointing bodies for the joint committee or the joint
committee themselves direct otherwise, the joint sub-committee may
delegate its responsibilities to a staff member of one of the authorities.”
Both local authorities must agree how they will share the expenses
incurred by the joint committee.”? If the authorities cannot agree on how
the expenses of their joint committee will be met between them, the
proportion of the expenses incurred by the joint committee payable by
each of the authorities will be decided by a third party.™

A joint committee represents two or more local authorities. It is not
initself a legal entity and therefore cannot own property. Property in
its control or management may be owned either by one of the local
authorities or, though uncommon, jointly owned by both of them.

The exercise of a statutory function by two or more local councils
confers joint legal responsibility on the two councils. However, if the other
local authority with whom a local council is jointly exercising a statutory
power is a Principal Council operating executive arrangements within the
meaning of Part Il of the Local Government Act 2000 (that s, is a leader
and cabinet model rather than a committee system), and the function
being jointly shared is or becomes the legal responsibility of the executive
of that Principal Council, then the joint working must cease.™

The LGSCO has powers to deal with complaints against a local council if
itisjointly working with a Principal Council through a joint committee™ or
where the local council is exercising the functions of a Principal Council.’®
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Working with voluntary organisations

Legislation provides different ways for a local council to work with

or support voluntary organisations. Local bodies, e.g. a local history
group, pressure or campaign group, sports club, residents’ association,
conservation group, amateur dramatics society or allotment holders’
society, may seek financial assistance or other support from a local
council. If a local council wants to work with a voluntary organisationin a
particular way, it must always check it has statutory powers to do so and
which activities are permitted. For example, a local council has a specific
statutory power to grant or loan money to a voluntary organisation ifitis
providing sports or recreational facilities in or outside the council’s area".
Using another example, a local council may want to lease®™ or license its
premises to a voluntary organisation. An eligible council with the general
power of competence enjoys more freedom if it wants to work with or give
financial assistance to a voluntary organisation where there is no statutory
prohibition, restriction or limitation.

Sometimes the statutory powers that permit a local council to work
with a voluntary organisation define a voluntary organisation as a body
whose activities are carried on otherwise than for profit. In such context,
there is no statutory definition of “otherwise than for profit”. However,
it is generally accepted that a not-for-profit organisation is a type of
organisation that does not earn profits for its owners. All of the money
earned by or donated to a not-for-profit organisation is used to pursue
the organisation’s objectives. Typically, not-for-profit organisations are
charities or other types of public service organisations. Generally, not-
for-profit organisations can apply for tax-exempt status so that the
organisation is not subject to most forms of taxation. In this respect, the
defining feature of a not-for-profit organisation is likely to be what the
organisation does with any profits and not (i) how it raises money or (ii)
whether it generates a profit. If a local council has any doubts as to the
status of a voluntary organisation, it should ask it to confirm if it is exempt
from corporation tax or from some or all of its business rates liability.

If answers to these questions are irrelevant or inconclusive, a local
council might want to ask the body in question why it considers itself
to be “otherwise than for profit”

Most voluntary organisations are unincorporated. They may or may not
a have a constitution, or any other formal rules which govern its purpose,
activities and management. They may not have a business bank account.
If a local council is proposing to make a grant or loan to an unincorporated
body or enter into other agreements or contracts including leases or
licences, it should use a solicitor.

Working with charities

A local council has specific powers to hold property that has been gifted
to the council on charitable trust for the benefit of some or all of the
residents in the council’s area. A will, conveyance, or other legal deed
will appoint the local council as a trustee of the property and specify the
charitable purposes that the property is to be used for. A local council
cannot be the trustee of an ecclesiastical charity or a charity which is for
the relief of poverty.®
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Custodian trustee

Many small charities and/or historical charities are set up as
unincorporated associations. The names of the trustees are listed on the
trust and the trust itself cannot hold, buy or sell property. To avoid the
need for the individual trustees to hold property, a local council may be
appointed as the custodian trustee to a charity because the local council
itself can hold property. Ownership of the property of a charity is vested
in the local council, but the local council has no role in the management
or administration of the charity. The charity property should be listed in
the local council’s assets register but with nil value. Responsibility for all
matters relating to the management of the property, including insurance,
remains with the trustees appointed to manage the charity. The charity
will often have a management committee. A representative of the local
council may sit on the management committee but the local council itself
has no say in the management of the property.?°

Sole trustee
A local council may also be appointed as the sole trustee of a charity.
This means ownership of the property of the charity is vested in the
councilanditis also responsible for the administration and management
of the charity and is subject to charity law legislation.

When a local council is the custodian or sole trustee of a charity, it is
the whole council that is the trustee. Individual councillors are not trustees
of the charity in these situations.

Charity accounts

The accounts of the charity should be kept separate from the accounts
of the council. A local council should have a separate bank account if itis
the custodian or sole trustee of a charity. If the council’s bank account is
used to pay for any expenditure on behalf of a charity (prior to recovery
from the charity account), then these transactions, including any VAT,
are treated as the local council’s own expenditure and income for the
purposes of the annual accounts of the council. To simplify accounting, it
is recommended that funds of the local council and the funds of a charity
of which the local council is the custodian or sole trustee are never mixed.
The reserves of the local council should not include those of any charity
or vice versa.

Delegation of functions relating to the charity

It is recommended that matters relating to the charity are dealt with
by meetings of a committee. Councillors should remember that they
are making decisions as the trustee of the charity, not as councillors.
The committee will be governed in accordance with charity law and
decisions made in the best interests of the charity, not the council.

Councillor representation on the charity

The governing document of a charity may require its trustees, who
collectively manage the charity, to include representatives from a local
council. A local council may be asked by the charity to nominate or
appoint councillor(s) or even staff as trustees. Councillors and council
staff who are trustees of a charity must not confuse or allow their other
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5 roles as a councillor or member of staff to conflict with their duty to actin
the interests of the charity.

Declaring interests

A councillor who is a charity trustee must observe the local council’s

code of conduct when they attend a local council meeting relating to the
charity. The councillor must also take into account their representation on
the charity when registering and disclosing their disclosable pecuniary
and any other interests under the local council’s code of conduct. For
example, if a councillor is also a charity trustee for profit or gain, or a
director of a charitable company, and a local council meeting is making

a decision about a contract for services to the charity, they will have a
disclosable pecuniary interest in that matter.

If alocal council wants to work with a charity in a particular way, it must
always check if the relevant legislation defines the term “charity” or type
of charity and specifically what activities it permits the local council to do
in relation to working with or supporting the charity. A local council has
a specific statutory power to give limited financial assistance to a charity
which does not benefit the residents of its area.?

A local council eligible to use the general power of competence enjoys
more freedom if it wants to work with or give financial assistance to
a charity where there are no other statutory powers and no statutory
prohibitions, restrictions or limitations. It would permit financial support
being given to, for example, a local Scouts association or a citizens advice
bureau which are charities.

Working with others

Specific statutory powers enable local councils to undertake activities
jointly with others. For example, a local council may work jointly with
anyone to encourage visitors to the area,?? or provide entertainment in
the area? (that is, a local council may work with events companies that
organise large-scale annual music festivals, fétes etc).

A local council eligible to exercise the general power of competence
enjoys more freedom to work with others (e.g. individuals or businesses)
where statutory prohibitions, restrictions or limitations do not apply.

Working with volunteers

Sometimes local councils work with volunteers. For example, a council
may use volunteers to help at a community event, for gritting local roads
and paths in snow, or a communal gardening project. The essence of a
true council-volunteer relationship is that the council cannot require a
volunteer to undertake work for the local council and the local council
cannot commit to providing work for the volunteer. A person who
volunteers to work with a local council will not be paid, except perhaps
expenses.

A local council will need to give a volunteer clear instruction as to what
they are (and are not) authorised to do for and on behalf of the council.
This information is best communicated in writing. The volunteers may
also need to be informed if they are subject to certain policies of the local
council. A local council has a statutory duty to ensure as far as reasonably
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practicable the health, safety and welfare at work of not only employees
but also other persons, which would include volunteers.?* Volunteers who
undertake activities for a local council act as agents of the council. A local
council should notify its insurers if it uses services of volunteers in the
exercise of its statutory powers.

Working with businesses

Businesses come in different forms such as a sole trader, partnership,
company limited by guarantee (including a charitable company),
company limited by shares or community interest company (CIC). A CIC,
like any company, has articles of association which confirm the purpose
of the company, and a board of directors, and usually has limited liability
(which can be limited by shares). A CIC is different from other companies
because its property is subject to a statutory asset lock to ensure that its
assets and profits are retained for the CIC, or transferred to another asset-
locked organisation, such as another CIC or charity. CICs are regulated by
Companies House and the Office of the Regulator of Community Interest
Companies.

If a councillor is connected to a business that their local council is
working with - for example, they are a director of the company, employed
by it, or have shares in the company - they must observe obligations in
their local council’s code of conduct which relate to the registration
and disclosure of such interests. Chapter 2 provides more information.
For example, if a councillor is also a director of a CIC and a council meeting
is considering a rent increase under a lease in which the council is the
landlord and the CIC is the tenant, they will have obligations relating to
the registration and disclosure of that interest arising from their
disclosable pecuniary interest in the matter.

Legal agreements, contracts, and tender process

A contractis a legally binding agreement that grants rights and creates
duties. It can be oral, written, partly written and partly oral, or inferred
from the conduct of the parties.

Loan and grant agreements, agency agreements, and other contracts
have already been mentioned in this Chapter. It is likely that a local council
will enter into contracts on a regular basis. It may enter into contracts with
individuals and a range of different legal entities (for example, companies,
charities, local authorities, unincorporated bodies). Whilst oral contracts
can be legally binding, it is not advisable to rely on contractual terms that
have not been put into writing.

In any event, local councils are subject to certain statutory
requirements before they enter into contracts.?®> A local council may
make standing orders with respect to the making of contracts and must
have standing orders with respect to contracts for the supply of goods
or materials or for the execution of works. In relation to contracts for
the supply of goods or materials or for the execution of works, a local
council must have standing orders that include provisions for securing
competition and for regulating the manner in which tenders are invited.
The standing orders of a local council may exempt contracts for the supply
of goods or materials or for the execution of works for a price below a
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particular figure from its tendering process if special circumstances
confirmed by standing orders permit this, e.g. the execution of emergency
repair works not exceeding £5,000. A local council’s non-compliance with
its own standing orders for entering into contracts with a person will not
invalidate the contract.?®

Public procurement - the legal framework

Public procurement is governed by the Procurement Act 2023 and

The Procurement Regulations 2024. Schedule 1 of the 2023 Act contains
the thresholds for contracts for the supply of goods, services and the
provision of works.

Service level agreements

A local council may need to enter into a service level agreement (SLA),
which is a type of contract, or a document which forms the appendix
to a contract. An SLA may be used to confirm:

* the scope of the services to be provided;

* the service levels, response times and resolution times;
* escalation procedures to resolve problems;

* how the service levels will be objectively assessed,;

* theremedy should the service levels not be achieved;

* the price for the services;

* ways to identify improvements to the service levels; and

* ways to terminate the agreement, e.g. expiration of the term of the
agreement, breach, insolvency, convenience, changed circumstances,
or force majeure.

This guide can only give a brief overview of contracts and procurement.
If a local council is unsure, or if it is considering entering into a high value
contract, it is advisable for the local council to obtain professional advice.

Working with non-councillors

A local council has statutory powers to appoint non-councillors to most
committees (including joint committees) and sub-committees (including
joint sub-committees),?” with the exception of a committee that regulates
and controls the local council’s finance or a committee managing a charity
where the local council is sole charity trustee.

A person cannot be appointed as a non-councillor member of a
committee (including a joint committee) or a sub-committee (including a
joint sub-committee) if they would be disqualified from being elected or
being a councillor of a local council.?® A person cannot be appointed as a
non-councillor on a committee if they:?°
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* hold any paid office or employment (other than the office of chair, vice-
chair or deputy chair) to which they have been appointed by the council
or by any joint committee on which the council is represented,;

* are the subject of a bankruptcy restrictions order or interim bankruptcy
order;

* have, within five years before the day of election, or since their election,
been convicted in the UK, Channel Islands or Isle of Man of any offence
and have had passed on them a sentence of imprisonment of at least
three months (whether suspended or not) without the option of a fine; or

* have been found guilty of corrupt or illegal practices or were
responsible for incurring unlawful expenditure and the court orders their
disqualification.

Generally, non-councillor members of a committee (including a joint
committee) or a sub-committee (including a joint sub-committee) do not
have voting rights,3° except in limited circumstances as follows:¥!

* the management of land owned or occupied by the council;
* the functions of the local council as a harbour authority;

* the functions of the local council relating to the promotion of tourism;

* the functions of the local council relating to the management of a festival.

In addition, non-councillor members who are part of an advisory
committee appointed by the local council also have voting rights.3?

The term “management” does not include making decisions about
the total amount of money which may be spent by the local council in a
financial year in respect of land or a festival.3

When a non-councillor has voting rights on a question that falls to be
decided at any meeting of the committee (including a joint committee) or
a sub-committee (including a joint sub-committee), they are also subject
to the code of conduct adopted by the local council. A non-councillor
with voting rights has statutory obligations about the registration and
disclosure of disclosable pecuniary interests, whether or not these
obligations have been incorporated into the local council’s code of
conduct.** See Chapter 2.

Non-councillors have the same speaking and attendance rights at
committees as councillors, even though mostly, they are not allowed
to vote.

A local council may appoint non-councillors because, for example, they
represent a particular section of the local community (e.g. local charities,
businesses, voluntary organisations), or because they have an expertise in
or enthusiasm for the work of the committee. For example, a local council
committee that has delegated powers to organise festivals may involve
representatives from local businesses because they are better placed to
encourage sponsorship and financial contributions by other businesses
and may contribute commercial ideas about how they are run.

It is important for a local council to explain the limited statutory rights
that non-councillors have at the meetings of a committee (including a
joint committee) or a sub-committee (including a joint sub-committee) to
which they have been appointed. Similarly, a local council should explain
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the requirement to register and disclose interests and the obligations
under the code of conduct.

Working with the press and media

A meeting of a local council and its committees must be open to the public,
which includes anyone from the press and other media (the Press).3®
However, the Press may be excluded - as are the public - if anything

on the agenda should be dealt with in confidence or for other special
reason(s) stated in the resolution to exclude.®*® If the public and Press

are to be excluded from a part or whole of the meeting, the chair of the
meeting is expected to explain the broad reason. They must ensure that
in doing so, they do not disclose the confidential or sensitive information.
The chair should also explain that resolutions made in the closed session
will be minuted but the minutes will not include confidential or sensitive
information. Chapter 9 and Chapter 11 provide further guidance.

The Press have a right to request a copy of the agenda with supporting
papers for meetings of the local council and its committees. A local
council does not have to provide confidential documents which are due to
be considered in a private meeting. A local council must provide the Press
with reasonable facilities for taking their report of a meeting of the council
and its committees.?”

Local councils are subject to the requirements of The Openness in
Local Government Regulations 2014,%® which state that anyone present
at alocal council meeting which is open to the public may film or
record the meeting.*® This includes the Press. However, subject to this
requirement for openness, the public and Press have no statutory right
to take photographs, or to use any means which would enable a person
not present at a meeting to see or hear the meeting, or to orally report
on the meeting while the meeting is in progress. There are no statutory
restrictions about tweeting, blogging or other social media reporting of
a meeting. At the start of a meeting, it is good practice for the chair to
remind all those present about the right to record or film the meeting, but
also about any restrictions set out in the local council’s standing orders
which prevent real-time reporting.

Agendas and minutes must be published on the local council’s website in
accordance with the Transparency requirements.*° Local council business
may be reported with or without a local council’s prior knowledge or
involvement. It is sensible for a local council to have a policy to regulate
its proactive or reactive communications with the Press which meets the
statutory obligations of openness under the Public Bodies (Admission
to Meetings) Act 1960, the Local Government Act 1972, the Local
Government Act 1986, the Freedom of Information Act 2000, and the
Data Protection Act 2018. The Local Government Act 1986 prohibits any
local council from publishing or assisting others to publish party political
material.#’ Such a policy could impose obligations on the council, its
councillors and staff not to disclose information which is confidential or
where disclosure is prohibited by law, and to direct all press enquiries to
the clerk.
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5 Code of recommended practice on local authority publicity 2011

A local council is subject to the 2011 code of recommended practice on
local authority publicity*? issued under the Local Government Act 1986.
The code of recommended practice provides guidance on the content,
style, distribution and cost of local authority publicity. The code provides
that the publicity by a local council should be lawful, cost-effective,
objective, even-handed, appropriate, have regard to equality and diversity
and be issued with care during periods of heightened sensitivity.

The code confirms that it is acceptable for local councils to publicise
the work done by individual councillors and to present the views of those
individuals on local issues. This might be appropriate, for example, when
one councillor has been the “face” of a particular campaign. If views
expressed by or attributed to individual councillors do not reflect the
views of the local authority itself, such publicity should make this fact clear.
The code also confirms that, during the period between the notice of an
election and the election itself (the pre-election period), local councils
should not publish any publicity on controversial issues or report views or
proposals in such a way that identifies them with any individual councillor
or groups of councillors. Publicity relating to individuals involved directly
in the election should not be published by local councils during this
period unless legislation permits. Local councils are allowed to publish
information which identifies the names, wards and parties of candidates
at elections. Local councils and councillors should familiarise themselves
with the 2011 code of recommended practice on local authority publicity.

Working with the public

Most information about a local council that is of interest to the public
should be available via the local council’s publication scheme. Information
not available can still be requested under the FOIA. Chapter 4 explains
this in more detail.

At meetings

Members of the public have no statutory right to speak at a meeting of

a local council, its committees or sub-committees. A local council might
want to give those who are in attendance an opportunity to speak. A local
council may, in its standing orders, set aside a short part of its meetings
(e.g.15 minutes) for the public (and Press) to ask questions or give views
on the business on the agenda for the meeting. The part of the meeting
where the public can speak is known as the public participation session.
It enables members of the public and the Press to raise issues and to seek
answers to questions about the local council’s activities and decisions.

If the public has had an opportunity to “have its say” at meetings or has
used the public participation session to gain a better understanding

of the role and limitations of the local council or the meeting in certain
matters (for example, commenting on planning applications or the
limited role of a local council in neighbourhood planning or the right

to bid for the purchase of an asset of community value), this will often
benefit a local council. The standing orders of a local council will confirm
if public participation is permitted at any meeting or only at some
meetings. It may be that a local council only allows public participation
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at the meetings of the full council and at its planning committee, which
are the types of meeting that usually most interest the public. Standing
orders should be used to regulate the purpose or nature of the permitted
public participation. This may range from only allowing the public to ask
qguestions, to allowing the public to make statements and representations.

Councillors may provide answers to questions and points raised in the
public participation session. Members of the public and councillors are
expected to treat people with courtesy and respect, not interrupt another
speaker, nor use improper language or behaviour, and so on.

The questions and representations of the public should ideally be
confined by the use of standing orders to the matters that are on the
agenda for the meeting. However, it can be difficult to police this and there
is some merit in permitting questions about matters that are not on the
agenda. Limiting members of the public to speak at a meeting only about
the items on the agenda may be perceived as pedantic and obstructive.
The chair of the meeting must keep control of the public participation
session, otherwise it may be in danger of becoming unfocused and
unhelpful. Chapter 9 explains the role of the chair further.

Itis very important that councillors listen to the public and carefully
consider the views and their own discussions in order to make decisions.
The councillors must make sure that they rigorously consider all relevant
facts and representations made at the meeting before voting. Chapters
2,7 and 8 explain this further. The fact that a meeting includes a public
participation session must be minuted. See Chapter 11 on this point.

Communicating in other ways

Legislation may require a local council to give certain information

about its proposals. For example, a local council is subject to statutory
requirements to advertise its intention to sell open space land (meaning
land laid out as a public garden, used for public recreation, or land
whichis a disused burial ground) in a local paper for two weeks and to
formally consider any objections before it decides to sell the land.** If no
specific statutory requirements apply, a local council is free to determine
the different methods, if any, that it uses to provide information about
decisions it has made or future proposals not already available in its
minutes or otherwise via its publication scheme.

A local council may publish a magazine or newsletter. The form or
frequency of this method of communication by a local council may
depend upon the amount of information it wants to publicise and the
cost. Many local councils choose to publish all their information on their
website, which should be clear, user-friendly and regularly updated.
Links to minutes, agendas, supporting papers, and so on, should be
clearly accessible on the face of the website.

As discussed above, a local council cannot publish or assist others
to publish material which affects public support for a political party,*4
and is subject to the 2011 code of recommended practice on local
authority publicity*® issued under the Local Government Act 1986.

The recommended code confirms that local councils should not publish
on their website, newsletters, or magazines matters which emulate
commercial newspapers in content and style. For example, a local council
is not expected to include horoscopes, national or international news
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stories, or TV listings or commercial advertising in its publications. The
recommended code also specifically provides that local councils should
not publish newsletters or similar communications more frequently than
monthly and the publication should clearly identify on the front page that
it is published by the council.

Parish meetings

A parish meeting is made up of the local government electorsina
particular administrative parish, even if it is divided into wards for
elections.*® These meetings should not be confused with the Statutory
Annual Meeting, held in May each year. The purpose of the meeting is to
discuss “parish affairs”, which has no statutory definition.#” Parish affairs
can be any issue or topic that specifically affects that particular parish,
and it is not exclusive to the business of the local council for the area.
Matters which do not specifically affect the parish are not parish affairs.

A parish meeting is an effective forum for the local council for that
area to engage with local residents. Even if local residents do not support
certain decisions or actions of the local council, the attendance and
involvement of councillors at a parish meeting may demonstrate that the
local council is prepared to listen to the views of local residents.

The public and media have a statutory right to attend a parish
meeting.*® Only the local government electors at a parish meeting have
aright to vote at the meeting.*? If the local council has convened the
meeting, it can use its register of the electoral roll for the area when
people arrive to identify the local government electors who may later
vote at the meeting.*® If local government electors are seated separately
from the others who attend, this may make the counting of votes more
straightforward. Such measures may be helpful if there is a dispute as to
the eligibility of those who voted at the meeting.

A vote at a parish meeting or subsequent poll is not binding on the
local council, except in exceptional circumstances. For example, the result
may trigger a local council’s statutory duty to consider if its provision of
allotment gardens is sufficient to meet demand.®

A local council may test initial ideas for the establishment of a
Neighbourhood Development Plan (NDP)%? or Neighbourhood
Development Order (NDO) for the area. There is, however, an intricate
statutory framework that governs the establishment of an NDP or NDO
for the area of a local council. This requires an external examination and
support of the proposed NDP or NDO via a referendum. See also
Chapter 1 which explains neighbourhood planning further.

The statutory requirements for convening a parish meeting are
explained below:

* The assembly or meeting of a parish meeting is usually called by the
chair of the local council but can also be called by any two councillors
of the local council or any six local government electors of the parish.

* Where there is no local council, the parish meeting may be convened
by the chair of the parish meeting, any district councillor representing
the parish, or any six local government electors of the parish.>?

* The meeting must be held between 1March and 1June each year.>
In a parish without a separate local council, there must be at least one
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5 other meeting each year.>®> Other meetings must be held on days and
times fixed by the local council or, if there is no local council, by the
chair of the parish meeting.>¢

* Public notice of the meeting must be given at least seven clear days
beforehand (rather than the usual three days), except where the meeting
is convened to discuss the establishment or dissolution of a local council,
or the grouping of the parish area with another parish or parishes under
a common local council, in which case the public notice must be given at
least 14 clear days beforehand.>” The public notice must specify the time
and place of the intended meeting, and the business to be transacted
at the meeting, and be signed by the person or persons convening the
meeting. It must be posted in conspicuous place(s) in the parish, and in
such other manner, if any, as appears to the person or persons convening
the meeting to be desirable for giving publicity to the meeting.>®

The chair of the local council can attend the meeting whether or not they
are a local government elector for the parish, but if they are not an elector
for the parish, they cannot vote at the meeting other than any casting vote
which they may have®® (see below).

Where there is a separate local council, the chair of the council, if
present, must preside at a parish meeting and if they are absent, the vice-
chair (if any) must, if present, preside. In a parish without a separate local
council, the chair of the parish meeting, if present, shall preside. If none of
the above are present, the parish meeting must appoint a person to chair
that meeting.®®

Only local government electors for the parish can vote at a parish
meeting or in any subsequent poll. Each elector has one vote on any
question, and it is decided by a simple majority of those present and
voting. The decision of the person chairing the meeting on the result of
the voting is final unless a poll is demanded. In the case of a tied vote, the
chair of the meeting has a casting vote, in addition to any other vote they
may have.®

A poll may be demanded before the conclusion of a parish meeting on
any question arising at the meeting, but no poll shall be taken unless either
the person presiding at the meeting consents, or the pollis demanded by
not less than ten, or one-third, of the local government electors present
at the meeting, whichever is the fewer.%? If a poll is validly demanded, the
chair of the parish meeting must notify the relevant district or unitary
authority, which will appoint a returning officer.

All local government electors for the parish can vote in any poll
following a parish meeting whether or not they attended the meeting.
The procedure is similar to that of electing a local councillor.

In a parish with a local council, the expenses of the parish meeting
(including the expenses of a poll) must be paid by the local council.®?

Councillors’ surgeries

A local council may hold surgeries involving several councillors.

The purpose of these surgeries is to explain decisions or promote the
proposals of the local council and to obtain the views of and information
from residents. In practice, however, most local councils do not hold
formal surgeries but might engage in a more informal way with local
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residents through coffee mornings and other local events. In cases of
important matters affecting the whole of a local council’s area - for
example, proposals for a neighbourhood plan - it is usual for a local
council to hold a public meeting and to invite residents.

If a formal surgery is held, the local council will decide who is required
to attend. Where councillors are members of different political parties,
ideally councillors representing the different parties on the local council
should be present so that a resident may discuss a matter with a councillor
from a particular party if they wish. If a particular political party has a
very small number of councillors, it may not be possible for that party
to be represented at every surgery. Advance public notice of the names
of the councillors who will be present at each surgery will mean that
residents can attend (or not attend) in full knowledge of which councillors
they will be able to speak to. The meeting could be held at the local
council’s premises, or at any other suitable and convenient location. The
information gained from this type of surgery will be classed as information
held by the local council and subject to the council’s obligations under the
Data Protection Act 2018, the UK GDPR and the Freedom of Information
Act 2000, and so on.

Individual councillors may hold their own surgeries, independently of
the local council. For this category of surgery, the local council has no
formal role. The local council may decide, at the request of the councillor,
to publicise the date and venue for their surgery. Information obtained
by the councillor is not information held by the council and statutory
responsibility for holding and using any personal data rests with the
individual councillor.

All surgeries and public meetings should only be concerned with
discussions which are relevant to the parish and would be appropriate to
discuss in a parish meeting. Councillors should not use surgeries to discuss
national or international matters unless they are of direct relevance to the
parish and the local council. The venue for holding surgeries should ideally
have facilities for a discussion to take place in private in case residents
request such a discussion and also to ensure the safety and security of
those present. Councillors should be prepared to identify and disclose
a conflict of interest in any matter raised by a resident. It is then for the
resident to decide whether they wish to continue to discuss the matter
with the councillor in question or with another councillor.

Surveys

A local council may engage with the community by issuing surveys to
gather the views of the residents and businesses in its area. A local council
may commission an organisation independent of the council to collect
the information on the council’s behalf. This sort of survey might be
appropriate if, for example, a local council is trying to gauge demand

for affordable housing, or other amenities such as schools, nurseries,
shops, post offices, doctors’ surgeries and allotments, or on the issue of
merging two councils into one. The advantage of this method is that the
survey is perceived to be professional and independent of the council.
The disadvantage of this type of survey can be the cost. As an alternative,
the local council may conduct surveys itself, which has the advantage of
being low cost.
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5 Surveys may be completed online, by post or face to face. Door-to-door
surveys provide an opportunity for councillors or staff to have face-
to-face contact and potentially to learn more about the views of local
residents and businesses, but online surveys are popular and easily
accessible by most people.
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6 A COMMITTEE STRUCTURE

Key points

¢ Alocal council may appoint committees.

* A committee of a local council undertakes work for and on behalf
of alocal council.

* The specific responsibilities of a committee are confirmed by its
terms of reference.

e Alocal councilis responsible for the appointment of committees
and their members.

¢ Non-councillors may be appointed to most committees.

e The voting rights of non-councillor members of committees are
limited.

* A non-councillor with voting rights is subject to the council’s code
of conduct and is required to register and disclose disclosable
pecuniary interests and other interests.

* A committee either has functions of the local council that have
been formally delegated to it or it simply advises the local council
on matters which relate to the performance of its statutory powers
and functions.

* A sub-committee is a committee appointed by a committee. The sub-
committee comprises members of the committee and cannot exceed
the responsibilities conferred on it by the parent committee.

Unless a statutory prohibition applies, the performance of the statutory
powers, functions and related work of a local council can be delegated
to a committee or a sub-committee. A sub-committee is a committee
appointed by a committee. A local council can appoint committees but
is not bound to do so.!

A local council is responsible for the appointment and dissolution of
a committee, its terms of reference, and whether it can delegate further
to a sub-committee or a member of staff.? The local council also decides
on the number of members appointed to the committee and their term
of office.® A local council may elect the chair to the committee, or it
can allow the members of the committee to elect its chair when the
committee first meets.

A committee may appoint a sub-committee, unless otherwise directed
by the local council.* The committee is responsible for deciding its sub-
committee’s terms of reference, members, and their term of office in the
same way that the local council appoints its committees. A committee
may elect the chair to the sub-committee, or it can allow the members
of the sub-committee to elect its chair when the sub-committee first
meets. A sub-committee may delegate its responsibilities to a staff
member, unless otherwise directed by its parent (or appointing)
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committee or the local council.® A local council can set eligibility
conditions in its committee terms of reference (e.g. for members to
have undertaken appropriate training as determined by the council).

What do committees do?

A committee may perform the statutory functions, powers and other
legal responsibilities of a local council on the local council’s behalf.®
This is subject to the requirements for certain functions to be the
sole responsibility of the local council itself.

If alocal council delegates the performance of certain statutory
functions, powers and responsibilities to a committee, the local council
is not prevented from carrying out this work itself.” In doing so, the local
council is subject to the previous decisions made by the committee (or
sub-committee), particularly where they affected others or created legal
obligations and rights.

Legal responsibility for the matters that are delegated to a committee
remains with the local council. A complaint which relates to the
performance of a statutory function or power of the council that has been
delegated to a committee (with or without delegation to a sub-committee
or staff member) is to be treated as a complaint against the local council,
not against the committee (or as the case may be, a sub-committee or
staff member).

A committee may be appointed to simply advise the local council on
matters relating to the performance of its statutory functions, powers and
related responsibilities.® An advisory committee does not make decisions.
[ts role is to research or investigate, consider and report to the local
council. NALC’s view is that such advisory committees/working parties
are, in fact, committees or sub-committees within the meaning of the
1972 Act and are, accordingly, subject to the same legal provisions in
the 1972 Act as other committees.

A committee may appoint a sub-committee to advise it.?

How many committees?

A local council may appoint however many committees it requires (with
or without sub-committees) to administer the business of the local
council that cannot be handled by staff and would otherwise demand
the time of the whole council. Staff resources, the number of councillors,
and how active a local council is are factors that influence the number

of committees (with or without sub-committees) appointed by a local
council.

A standing committee of a local council is a committee with ongoing
responsibilities concerning the performance of the statutory powers
and functions of the council and related work. Examples of standing
committees are the planning committee, the staffing committee, the
finance committee and the complaints committee.

A special (or ad hoc) committee of a local council is usually a committee
appointed with short-term responsibilities or a committee whose work
does not fall within the terms of reference of an existing committee.

A committee responsible for negotiating the terms of a new lease for the
council, or for overseeing the completion of major refurbishment works in
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a community hall, or for the organisation of a local event are examples of
special committees.
Figure 2 is an example of a committee structure for a local council.

Figure 2. Example committee structure for a local council

Standing committees Sub-committees

Allotments, sports
and recreation facilities

Events

Finance

Neighbourhood planning Neighbourhood
planning

Planning

Staffing Staffing

In the example, there are six standing committees. Two of the standing
committees have sub-committees. There are no special committees in
the example.

Terms of reference

When a local council appoints a committee, it must be clear why it is
appointing it and what its responsibilities are. A local council achieves this
by deciding the terms of reference for the committee. If a committee is
permitted to appoint a sub-committee, it is the committee that decides
the terms of reference for the sub-committee. The terms of reference for
a sub-committee cannot confer responsibilities that are not within the
responsibilities set out in the terms of reference for the parent committee.
The terms of reference also inform the members of the committee
(or the sub-committee) of the matters for which they are collectively
responsible. It is important to give careful thought to the wording of
the terms of reference. If the terms of reference are too brief or over-
simplistic, then the members of the committee (or sub-committee) will
not know what is expected of them. Consequently, the committee (or
sub-committee) may inadvertently exceed their responsibilities. If a
committee (or sub-committee) decides matters which are outside its
terms of reference, those decisions risk challenge and are likely to be
invalid. The terms of reference and membership of a committee (or a
sub-committee) should be available to the public via the local council’s
publication scheme.

When does a council appoint a committee?

A local council can appoint a committee at any time, but an appropriate
occasion is the annual meeting in May. The local council can review
existing committees and establish new committees and sub-committees.
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6 Members of a committee and sub-committee

Unlike a Principal Council, there is no statutory requirement for the
composition of a committee (or a sub-committee) to represent the
proportions that the local council is divided by in terms of political
affiliations.® A local council decides the number of councillors (and non-
councillors) and their terms of office. For a sub-committee, the appointing
committee decides the number of persons and their term of office."

A councillor may be nominated and appointed to a committee because
they have a special interest or expertise to offer in respect of the work of
the committee. A local council may want the chair or the vice-chair of the
local council to be members of every committee by virtue of their office
(thatis, ex officio) rather than by nomination. A local council should use
standing orders™ to regulate the rights and restrictions, if any, that apply
to ex officio members of a committee. For example, standing orders
should confirm whether the chair or the vice-chair of the local council are
full voting members of every committee. Alternatively, standing orders
may limit the ex officio members’ rights to being summoned to attend
committee meetings, receiving agendas and background papers to
meetings, and speaking but not voting.

Non-councillors

A committee, other than one that regulates and controls the finances of
the council,”® can include non-councillors. Although it rarely happens, an
advisory committee or sub-committee of a council can be composed
entirely of non-councillors.™

Substitute members

Substitute members may be nominated and appointed to a committee (or
to a sub-committee). The role of a substitute member is to take the place
of an ordinary member if the ordinary member cannot attend a meeting
of the committee (or sub-committee), and without the attendance of a
substitute member, the meeting would be inquorate. A local council must
decide the number and term of office of substitute members at the same
time that it determines the number and term of office of the ordinary
members of a committee.

The standing orders of a local council must confirm whether substitute
members may be appointed to certain committees or sub-committees.
Staffing, planning, and complaints committees (and their sub-
committees) may benefit from the availability of substitute members.
Standing orders must also:

* regulate the circumstances in which a substitute member may attend
a meeting in the place of an ordinary member of a committee (or sub-
committee); and

« confirm that if a substitute member is legitimately summoned to and
attends a meeting of a committee or sub-committee, the ordinary
member cannot participate in that meeting if they also attend.

A councillor who is not a member of a committee (or sub-committee)
only has the same rights to attend a meeting of the committee (or
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sub-committee) as a member of the public. They can participate in
the meeting if the public can, subject to standing orders about public
participation. Chapter 7 explains public participation sessions.

The number of members in a committee or sub-committee

There should be no fewer than three members appointed to a committee
or sub-committee. The quorum of a committee or sub-committee of three
should also be three.”® The standing orders of a council should confirm this.
A meeting cannot proceed if it is inquorate.

Control of meetings of committees and sub-committees
using standing orders

A local council’s standing orders should control the number, date,

place, quorum, notices and other procedures to regulate a meeting of a
committee and sub-committee.” The number of meetings of a committee
or a sub-committee should be commensurate with the responsibilities
that have been delegated to them. Standing committees (e.g. planning,
staffing or finance committees) require the dates of their regular (or
ordinary) meetings to be fixed. Additional (or extraordinary) meetings

of a committee or sub-committee can be held as necessary. Special
committees may meet as and when the need arises.

The timetable of the meetings of a committee and sub-committee
should be aligned to the timetable of the meetings of their appointing
body. This allows for the minutes of a meeting of a committee or a sub-
committee to be brought to the attention of the next meeting of their
appointing body. See also the section below on reporting structures.

Aligning the timetable of the meetings of a committee and sub-
committee with the timetable of the meetings of their appointing body
becomes particularly significant when a meeting of the appointing body
needs confirmation of the recommendations made by a committee or
sub-committee so it can make a decision about them.

Many statutory provisions apply to a meeting of the full council,
committee and sub-committee, irrespective of their incorporation into
the standing orders of the local council. Chapter 7 explains the relevant
statutory provisions. However, there are some statutory requirements
that apply to a meeting of full council but not to a meeting of a committee
or sub-committee. In these circumstances, the standing orders of a local
council should regulate the proceedings of such a meeting.”

Unlike the statutory requirements for advance public notice for a
meeting of the local council,® the statutory requirements for notice of a
meeting of a committee are more flexible. There must be at least three
clear days’ public notice of the time and place of a committee meeting - or
if it is convened at shorter notice, then public notice must be given at the
same time.” It is recommended that standing orders reflect the statutory
requirement. Standing orders can require the members of a committee to
be formally summoned to attend a committee meeting at least three clear
days before the meeting and that the summons is signed by the proper
officer and includes an agenda.?®

Unlike a meeting of the whole council or a meeting of a committee,
there are no statutory requirements concerning the advance notice of
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a meeting of a sub-committee. It is recommended that standing orders
require the members of a sub-committee to be summoned to attend a
sub-committee meeting at least three clear days before the meeting and
that the summons is signed by the proper officer and includes an agenda.?
Unlike a meeting of the whole council and a committee,?? the public
has no statutory right to attend a meeting of a sub-committee. If the
work of a sub-committee is confidential (e.g. a staffing sub-committee)
or considers information about individuals, disclosure of which would
breach the obligations of a local council under the Data Protection Act
2018 (e.g. a complaint sub-committee) or information that is commercially
sensitive, it is appropriate for the meeting to be held in private. For sub-
committees not dealing with confidential matters, the standing orders of
a local council may permit the public to attend their meetings subject to
their being excluded if the matters being considered are confidential or
there is another special reason. This being the case, it is recommended
that standing orders stipulate a minimum of three clear days’ public notice
of the sub-committee meeting.?®
Additional standing orders may be necessary for regulating the role
of particular members of the committee when acting on behalf of a
committee or sub-committee.?* Standing orders can be used to confirm
which members of a committee or sub-committee will be the main
point of contact with staff or third parties such as solicitors, surveyors,
architects or planning consultants. In the absence of such standing orders,
a meeting will need to decide this by resolution. Chapter 7 explains
procedural issues relevant to all meetings, not limited to a meeting of
a committee or a sub-committee.

Minutes

The minutes of a meeting of a committee and a sub-committee record

all resolutions. This requirement includes resolutions which concern
confidential matters or matters which, for some other special reason, are
not in the public interest. Such resolutions must also be recorded in a
way which does not undermine or disclose the confidential or sensitive
information. Chapter 10 and Chapter 11 explain this further.

Chapter 11 explains the drafting and approval of minutes of a meeting.
The appointing body for a committee or sub-committee has norole in
approving their draft minutes. The approved minutes of a committee
and sub-committee must be kept in the local council’s minute book?® and
made available to the public via the local council’s publication scheme.

Reporting structures

It is standard practice for the minutes of a meeting of a committee and
sub-committee to be formally received or acknowledged by the next
meeting of its appointing body. Service of the minutes in this way is an
effective means of reporting the work undertaken by the committee or
sub-committee. This is the case, even if the resolutions in the minutes
of the committee or sub-committee refer to the minutes of previous
meetings or other documents (sometimes confidential) considered

by the committee or sub-committee. If the minutes of a committee or
the sub-committee meeting do not provide sufficient information for
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the appointing body, it may request a report from a committee or sub-
committee. This should be the exception rather than normal practice.
A reportis more likely to be requested of an advisory committee or
sub-committee or a committee or sub-committee tasked with making
recommendations. Unlike minutes, a report may better explain the
reasons or factors for recommending a course of action and may confirm
alternative courses of action that have been considered but rejected.
Apart from its minutes or the production of a report from time to time,
a committee or sub-committee may be subject to additional reporting
arrangements in their terms of reference.

Rights of access to information

[t is a common misconception that being a local councillor gives an
automatic right to access all information held by the local council. In fact,
if a councillor is not a member of a particular committee or sub-
committee, they do not have the automatic right of access to
information or documents relating to the business of that committee

or sub-committee as would apply to a member of the committee or
sub-committee. They would need to demonstrate why information or
the papers available to a committee or sub-committee (not limited to
confidential or other sensitive information) are necessary to enable them
to perform their duties as a councillor. A local council should not allow
unjustified or improper access to information or documents available

to a committee or sub-committee.

Advantages of a committee structure

e Committees and sub-committees can be appointed long-term or short-
term, as dictated by the organisational needs, activities and resources
of alocal council.

e Committees and sub-committees work for and on behalf of the
local council.

* Advisory committees and sub-committees can save a local council
valuable time. The local council can use them to focus on the
consideration of one topic or issue in relation to the performance of a
local council’s statutory functions and powers (e.g. the management of
allotments or neighbourhood planning), and to make recommendations.

« Committees or sub-committees, with fully delegated powers, can make

the local council’s decision-making process more efficient. Without them,

the whole council must meet whenever it needs to make any decision
about council business, responsibility for which has not been formally
delegated to staff. The need for several meetings of the full local council
throughout the year may be a burden both on councillors and staff.

 Committees and sub-committees can include non-councillors, giving
a wider perspective on matters. Committees and sub-committees that
harness the special interests, skills and knowledge of their members can
be especially worthwhile.

e Committees and sub-committees can be dissolved when there is no
longer a use for them.
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Disadvantages of a committee structure

If a local council or committee assumes the responsibilities that it has
delegated to a committee or sub-committee, which it is free to do, this
duplicates efforts and undermines the appointment of the committee or
sub-committee.

If a local council or committee routinely challenges the decisions
of a committee or sub-committee with delegated responsibilities,
confidence in the local council is likely to suffer.

There may be an insufficient number of councillors or non-councillors
available to appoint to committees.

Members of a committee or a sub-committee may not possess the
requisite knowledge or skills.

A council may not have adequate staff resources to support the
meetings of committees and sub-committees.
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7 MEETINGS

Key points

* Councillors and the public must be given sufficient notice of
a meeting.

* Meetings cannot proceed unless they are quorate.

*« Most meetings are open to the public unless there is a particular
reason for excluding them.

¢ Meetings can only deal with business on the agenda.

* Decisions at meetings are made by the majority of the councillors
present and voting.

* The second or casting vote of the chair of the meeting may be used
to break a tied vote.

¢ Standing orders are necessary to regulate the order and conduct
of meetings.

* Alocal council cannot hold virtual meetings.

References to “meetings” in this Chapter include a meeting of full council,
a committee and a sub-committee unless otherwise stated.

Important decisions about local council business are made at the
meetings. Meetings are often held in the evenings because councillors
who work cannot attend meetings during the day. Meetings can be held
at weekends, but this is not common.

Meetings are subject to numerous statutory requirements as to how
they are convened and how they are conducted. Most of the statutory
requirements (excluding those that relate to the conduct and interests of
councillors) are in the Public Bodies (Admission to Meetings) Act 1960,
the Local Government Act 1972 and the Localism Act 2011. Not all of
the statutory requirements that are mandatory for a meeting of the full
council are mandatory for a meeting of a committee or a sub-committee.
However, a meeting of a committee or a sub-committee also requires
proper procedures and therefore a local council is advised to use standing
orders to achieve this!

Statutory requirements for meetings

* There must be at least three clear days’ public notice of the time and
place of a meeting of the full council and its agenda.? The meaning of
“clear days” excludes the day on which notice was issued and the day

of the meeting. A Sunday, a day of the Christmas break, a day of the
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7 Easter break, a bank holiday or a day appointed for public thanksgiving
or mourning do not count when calculating three clear days.?

* A councillor must be summoned to attend a meeting of the full
council at least three clear days (as defined above) before the meeting.
The summons, signed by the proper officer, must include an agenda for
the meeting and be served at the usual residence of the councillor.? It
is accepted practice for standing orders to permit electronic service
of the summons and agenda at least three clear days before a meeting
provided the email to councillors includes the electronic signature and
title of the proper officer.

* The annual meeting of the full council is held in May.®

* In addition to its annual meeting, there must be a minimum of three
other (or ordinary) meetings of the full council in every year.

* There must be at least three clear days’ public notice of the time and
place of a meeting of a committee or if the meeting is convened at
shorter notice, public notice must be given at the time the meeting
is convened.? The meaning of “clear days” excludes the day on which
notice was issued and the day of the meeting. Despite the statutory
requirements, it is recommended that standing orders always provide
a minimum of three clear days’ public notice of the time and place of a
meeting of a committee and a sub-committee.

* A meeting of the full council cannot be held in premises licensed for the
supply of alcohol unless no other suitable premises are available free of
charge or at a reasonable cost.” Standing orders may extend this rule to
a meeting of a committee or a sub-committee.®

* The public (and Press) have a statutory right to attend a meeting of the
full council and a committee.® Standing orders may exclude or permit the
attendance of the public at a meeting of a sub-committee.

* The public can be excluded from all or part of a meeting of the full council
and a meeting of a committee if the consideration of certain matters
is prejudicial to the public interest because of its confidential nature or
other special reason.® It is recommended that standing orders extend
this requirement to a meeting of a sub-committee which the public are
permitted to attend.

 If present, the chair must preside at meetings of the full council.
If the chair is absent, the vice-chair must preside. If the vice-chair is
also absent, the meeting should choose a person to chair the particular
meeting." Standing orders dictate the arrangements for chairing a
meeting of a committee or sub-committee.

* The quorum for a meeting of the full council is at least one-third of the
councillors (this is a third of the total number of seats, including vacant
ones) but no less than three.? Separate statutory provisions apply if
more than one-third of the councillors are disqualified at the same time.®
Standing orders dictate the quorum for a meeting of a committee or a
sub-committee. It is advised that the standing orders require a quorum
of at least three for both committees and sub-committees.

Local Councils Explained Meetings 103



7 * The existence and nature of any interest that a councillor is required to
disclose in a matter being considered at a meeting in accordance with
the code of conduct must be recorded in the minutes of the meeting.

* The minutes of a meeting must also record if a councillor leaves and
returns to a meeting room (because they are required to do so by
standing orders which should reflect the requirements in the code
of conduct).”®

* Voting at a meeting of the full council is by show of hands, unless
an alternative method of voting is provided for in standing orders.'®
Standing orders commonly extend voting by a show of hands to a
meeting of a committee and sub-committee.

* Individual votes for and against a question being decided at a
meeting of the full council must be recorded in minutes if requested by
a councillor!” Standing orders may extend this requirement to a meeting
of a committee or a sub-committee.

* Decisions at meetings are made by the majority of those councillors
present and voting.”®

* Inthe event of atiein voting, the person presiding at the meeting has a
second or casting vote.”®

¢ The minutes must record the councillors present?® and absent
at meetings.

* Minutes of all meetings must be approved and retained in a
minute book.?

Time limits of meetings

A local council can use standing orders to confirm the duration of
meetings of the whole council, committees and sub-committees, but
should aim to keep meetings to a reasonable time limit so as not to
discourage full participation by councillors and the public. Standing
orders may state that extensions to the time limit of a meeting can be
decided on by the committee in certain circumstances.

Why have standing orders for meetings?

As described above and in previous chapters, meetings, councillors

and the proper officer are subject to several statutory requirements.

A local council is recommended to have, as a minimum, standing orders
that incorporate the requirements for meetings, which avoids the need
to check or clarify the statutory or other requirements which different
meetings are subject to. In addition, standing orders can cover issues
which are not covered by legislation, such as the rules for committee
and sub-committee meetings. A local council may adopt or amend
other standing orders for the regulation of its proceedings and business.
Examples of the subjects that are usually covered by standing orders:

* the order of business at the annual meeting of a local council;

* submitting motions for debate at meetings;
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7 e discussion and debate of motions;
e public participation at meetings (see Chapter 5);
* dealing with disorderly conduct (see Chapter 9);

e awarding or entering into contracts for goods and services
(see Chapter 5);

» consideration of confidential or sensitive information that is prejudicial
to the public interest;

* review and management of delegation arrangements
(see Chapters 3,5 and 6);

« frequency and duration of meetings; and

« amendment, suspension or revocation of standing orders?? that do not
incorporate statutory requirements.

The annual meeting of a local council

In a year of elections to a local council, the annual meeting must take place
on or within 14 days after the day on which the newly elected councillors
take office. In a year when there are no elections to the local council, a
local council’s annual meeting must take place in May.?

Election of chair and vice-chair

The first business of the annual meeting of a local council is the election
of the new chair of the council.?* The present chair of the council must
preside at the meeting until their successor is elected.?®> Their obligations
at the meeting include formally opening the meeting, receiving
nominations for and declaring the result of the election of the new chair.

In a year of elections to a local council, if the current chair of the council
has been re-elected as a councillor, then they may vote in the election of
the new chair. If there is a tied vote, they have a casting vote which they
must use to break any deadlock.?® They are not required to use either
their original or casting vote in any particular way; there is no prohibition
against them using either their original or casting vote for themself.

In a year of elections to a local council, if the current chair of the council
has not been re-elected as a councillor, then, if present, they must preside
at the meeting until the new chair of the council is elected as described
above. In a year of elections to a local council, they do not have an original
vote in the election of the new chair, but if there is a tied vote, then they
have a casting vote which they must use to break any deadlock.?’

Once they are elected, the new chair of the council must sign and
deliver a form (a statutory prescribed form that all newly elected
councillors use to accept office as a councillor)?® that confirms their
acceptance of the office of chair. The chair must do this at the meeting
at which they are elected or by a later date if the local council agrees this
at that meeting.?® Newly elected councillors are expected to deliver their
acceptance of office form before or at the first meeting of the council after
election unless the council decides at that meeting this can be done later.3°
See Chapter 2.
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7 Legislation does not require a local council to have a vice-chair, but most
local councils do elect a vice-chair who, subject to any standing orders to
the contrary, is able to step into the role of the chair when they are absent.

Other business to be dealt with at the annual council meeting

Apart from the election of a chair and any vice-chair to the council and
deciding if any acceptance of office forms can be submitted at a later date,
the annual meeting is not subject to any other statutory requirements.
The agenda for the meeting is likely to have other business for the annual
meeting to deal with. This would include approving the accuracy of the
minutes of the last meeting of the council or receiving the minutes of the
last meeting of a particular committee. Other items of business on the
agenda for the annual meeting may be regulated by the local council’s
standing orders.

The annual meeting of the local council or, failing that, the next meeting
of the full council after the annual meeting, presents an ideal opportunity
for the full council to address internal organisational structures (e.g. the
existence of committees and sub-committees), procedures, policies and
other administrative arrangements. Examples are:

* areview of delegation arrangements to committees, sub-committees,
staff and other local authorities;

* areview of the terms of reference and standing orders specific to
committees and sub-committees;

* the appointment of new members of standing committees;
* the appointment of new committees if this is necessary;
* identification of other standing orders that need amending;*

* setting the dates, times and venue of ordinary (see below) meetings
of full council and standing committees;

* an assessment of the meetings which merit a public participation
session;

* areview of the local council’s representation on or work with outside
bodies (for example, charities and voluntary organisations) and the
arrangements for reporting back;

* areview of the local council’s asset register which records its ownership
of land, buildings, office equipment and other property;

* acheck of the local council’s arrangements for holding and accessing
title deeds, leases, contracts and other legal documents;

* areview of arrangements for insurance cover for insurable risks;

* making changes to the local council’s complaints handling procedure
or procedures for handling requests made under the Freedom of
Information Act 2000 and the Data Protection Act 2018 if this is
necessary;

* revising the local council’s policy for dealing with the press and media if
this is necessary.
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7 The difference between ordinary and extraordinary meetings
of a council

An ordinary meeting is a meeting of the full council that is required by
legislation. The section above on statutory requirements confirms the
number of ordinary meetings that are required in a year. An ordinary
meeting is also one convened by the local council’s proper officer to fill
the office of chair of the council if a casual vacancy arises.*?

A local council should use standing orders to diarise the date and time
of the ordinary meetings of the full council. Many local councils hold an
ordinary meeting every month or every two months. A local council with
appropriate internal delegation arrangements may require fewer ordinary
meetings of the full council because responsibilities of the local council
that have been delegated to committees or staff are merely reported back.

An extraordinary meeting is one which may be called at any time by
the chair of the council.®® Extraordinary meetings are usually occasioned
by urgent business that needs to be resolved before the next ordinary
meeting of the local council. The chair of a local council should not
hesitate to call extraordinary meetings when necessary. If a local council
has appointed a vice-chair, its standing orders may permit the vice-chair
to convene an extraordinary meeting in the chair’s absence.?**

If the chair of a local council (or, subject to standing orders, a vice-
chair of a local council) fails or refuses to call an extraordinary meeting of
the council within seven days of having been requested to do so by two
councillors, any two councillors may convene a meeting of the council.®®
The public notice giving the time, place and agenda for such a meeting
must be signed by the two councillors who called the meeting.3®

What happens at a meeting?

There are accepted conventions and practices as to what happens at a
meeting and the order in which they happen. Below is a guide to the basic
sequence of events at a meeting:

* The names of councillors present and absent are noted for inclusion in
the minutes of the meeting.

* The chair formally opens the meeting and may make short
announcements about the meeting that are appropriate or merely
procedural. Procedural issues may include, e.g., a reminder that
recording of the meeting is permitted but that anyone recording should
not disrupt the meeting, or that there will be a part of the meeting from
which the public will be excluded, because of confidentiality or other
reasons. See Chapter 5 and Chapter 9.

* If acouncilloris unable to attend a meeting and they have formally
sought approval for their absence, their request will be considered.
If granted, a resolution approving their absence and the reason for it
will be included in the minutes of the meeting.

» Certain interests of councillors in agenda items are disclosed and
minuted as appropriate. See Chapter 2.

* Subject to standing orders, dispensation requests made by councillors
may be considered and granted. See Chapter 2.
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7 * The accuracy of the minutes of the last meeting is formally approved.
See Chapter 9.

* Subject to standing orders, the public are permitted to speak about
items of business on the agenda. Public participation is explained in
Chapter 5. Updates to resolutions from the last meeting are received.

* Motions or other items of business on the agenda are considered and
resolved. See Chapter 8 for guidance on the formal procedure for the
debate of a motion.

» Standing items of business (e.g. authorisation of payments, the formal
acknowledgement of the minutes of a committee and/or as the case may
be sub-committee) are dealt with. See Chapter 10.

* The chair formally closes the meeting.

Voting

Chapter 2 explains that (i) the interests of councillors in matters being
considered at a meeting may prevent them from voting and (ii) councillors
must avoid predetermination and bias when considering a matter at a
meeting. Chapter 5 confirms that the same rules apply to non-councillors
with voting rights. Assuming a meeting is quorate, any question or motion
that needs to be decided at a meeting must be decided by the majority of
the councillors present and voting.¥”

A councillor has one vote only, for or against the question being
decided. Voting at a meeting of the full council is by show of hands, unless
an alternative method of voting is provided for in standing orders.3®
There are no other accepted practices for voting. A councillor cannot
vote by remote means, by post or proxy or in advance of a meeting.
Voting by “secret” ballot, if permitted by standing orders, is unlikely to
withstand scrutiny as to its legitimate purpose and validity. A secret
ballot will not eliminate the risk of legal challenge to a resolution based on
predetermination or bias by councillor(s).

A councillor has no statutory obligation to vote, and they may abstain.
In addition, the person presiding at the meeting (other than for the
election of a new chair of the council at the annual meeting)3® may, but
does not have to, exercise a second or a casting vote in the event of an
equality of votes.

If any councillor so requires, the way in which each councillor voted on
a matter at a meeting of the full council must be recorded in the minutes.*°

Voting on a procedural motion will result in a decision but decisions
resulting from procedural motions concerning the progress of a debate
about an original motion do not need to be recorded in the minutes.

Voting on an original motion will result in a resolution. Resolutions must
be recorded in the minutes for the meeting. The wording of a resolution
must leave no room for ambiguity or uncertainty in its meaning, even if it
refers to another document (which may be confidential).

Excluding the public

The public may be excluded from all or part of a meeting where discussion
in public of the business being considered would be prejudicial to the
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7 public interest because of its confidential nature or other special reason.
See Chapter 5 for further explanation of this.

The public cannot be excluded from a meeting without a resolution by
the meeting to do so. If it is known in advance that an item on the agenda
is confidential, the agenda will usually state the item and the proposed
resolution to exclude the public will be set out. If, in the meeting, it
becomes necessary for the public to be excluded from the meeting for a
particular item, a councillor must move a procedural motion to exclude
the public. Chapter 8 explains the process of moving a procedural motion
such as this. Before the public can be excluded, a meeting must pass a
resolution to confirm that the public were excluded from the meeting and
the broad reason for this. The resolution does not need to document the
precise legal or other reason as to why the public were excluded.

The resolutions that are made at a meeting when the public are not
present must be recorded in the minutes for the meeting. However, the
wording of such resolutions must not disclose or otherwise undermine
confidential information or other sensitive information that is not in the
public interest.

Virtual meetings

During the COVID-19 pandemic, statutory provision was made to allow
local authorities to hold meetings remotely. The Lawyers in Local
Government and the Association of Democratic Services Officers,
supported by NALC, sought continuing provision to be made for local
authorities to conduct meetings virtually beyond 7 May 2021. This was
not extended and the provision expired, with all meetings returning to
in-person.

The role of the clerk

The clerk will generally take minutes of the meeting. The local council may
record meetings both to publish the recording on its website and to assist
the clerk to prepare the draft minutes for approval of their accuracy at the
next meeting.* Chapter 11 explains the preparation of draft minutes.

During a meeting, the clerk is often called upon by the chair of the
meeting to give guidance on a range of matters including procedural
matters about the conduct of the meeting, clarifying background
information on agenda items, and internal procedures and policies.
Although the chair of the meeting is responsible for determining the
correct application of the standing orders that regulate the meeting, they
may request assistance from the clerk. The clerk may also be asked to
assist in the interpretation of a statutory power and if any prohibitions,
restrictions or limitations exist. The clerk can only give guidance or
assistance if they have sufficient knowledge or experience.
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DEBATE AT MEETINGS

Key points

* A decision or resolution at a meeting must be preceded by a motion.
< A motion proposes that a meeting decides upon a course of action.

* A motion can be procedural or original.

References to “meetings” in this Chapter include a meeting of full council,
a committee and a sub-committee unless otherwise stated.

Rules of debate and standing orders

There are conventions and common practices for the rules of debate at
a meeting, modelled on the rules of debate in Parliament. The rules of
debate are designed to ensure that councillors have an opportunity to
speak while respecting the speaking rights of others and their views.
The usual rules of debate practised by local councils and other local
authorities are described below. As with other local authorities, a local
council should have standing orders that generally conform to these
rules. Councillors should ensure that they are familiar with them. It is
the responsibility of the chair of the meeting to control the debate at

a meeting. See Chapter 9 for guidance about this.

Motions

The purpose of a motionis to propose that a meeting decides a particular
course of action. A motion can be original or procedural. The differences
are explained below. The practice of seconding a motion is customary in
meetings of all local authorities and is included in their standing orders.
The seconding of a motion by a councillor is a formal gesture to get a
debate started or to move a point on.

Original motions

Original motions appear on the agenda only if a councillor gives advance
written notice of them to the proper officer. Chapter 10 explains the
procedure for the submission of a motion to the agenda. The councillor
who tabled the original motion to go on the agenda should formally move
it as the “proposer” or “mover”. The seconder may speak in support of the
motion either at the point of seconding or may reserve their speech to
later in the debate.

After the original motion has been seconded, the mover of the original
motion should explain their reasons for tabling the motion and why it
should be supported when the meeting comes to vote on it. The time that
they are allowed to speak for will be restricted by standing orders.

After the mover has spoken, the chair of the meeting should direct
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8 the order of the other speakers before there is a vote on the motion.
The mover of an original motion is entitled to a right of reply to the debate
on their motion before there is a vote onit. Contributions to the debate
by other councillors should usually be shorter than that of the mover of
the motion.

A meeting is under no obligation to consider an original motion in the

form it appears on the agenda. In accordance with the standing orders of
the local council, a meeting may:

¢ pass the motion with or without amendments;
* reject the motion;
* postpone consideration of the motion to a later meeting;

» delegate consideration of the motion to a relevant committee or
sub-committee or to a staff member.

Alternatively, the mover may withdraw it.

Amendments to original motions

An amendment is a motion to remove or add words to a motion inits
original form. Verbal notice of proposed amendments must be given to
the chair at the meeting at the earliest opportunity. It is recommended
that they are presented in writing if, for example, they are complicated or
there are several of them. If there is more than one amendment, the chair
is responsible for determining the order in which proposed amendments
are put to the meeting. The amendment which is the most controversial or
significant is usually dealt with first. For example, if a motion is “to approve
a draft budget of £350,000 for building works for the new sports centre”
and there are three amendments which propose to substitute “£350,000”
with “£100,000” or “£150,000” or “£250,000”, the amendment proposing
to substitute “£350,000” with “£100,000” should be considered first.

Every amendment must be debated and voted on separately. If an
amendment fails, the original motion stands. If an amendment is carried,
the amended motion becomes the substantive (main) motion. The
standing orders of a local council usually limit the number of amendments
which may be moved by a councillor. If due consideration of a motion and
amendments to it is likely to cause a meeting to overrun, the motion can
be deferred to a later meeting.

An amendment may be moved by any councillor and must be seconded.
In exceptional circumstances, the mover of the original motion may wish
to move a minor amendment on their own motion if they think it would
make it more acceptable to the meeting. This is acceptable if the meeting
consents.

After being seconded, an amendment will need to be debated. Before
itis put to the vote, the mover of the original motion has a right of reply to
the debate on the amendment. In a series of amendments, the mover of
the original motion has a right of reply which they may exercise only once
during the whole debate. They may do this at the end of the debate on
the first amendment or at the end of the debate on the final substantive
motion. The proposer of the amendment does not normally have a right
of reply.
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8 An amendment to a motion can add words to or delete words from
the original motion but cannot negate or defeat the original motion.

For example, a councillor cannot propose an amendment to insert the

word “not” before the word “to” in a motion “to purchase two benches
for the village green”. This is because the means of negating the original

motion would simply be through a vote for or against it in the normal way.
The rules seem complex, but the clerk will advise on the processes of

dealing with each amendment.

Procedural motions
Procedural motions, usually listed in the standing orders of a local council,

do not require notice to be given to the proper officer before the meeting.
They are used to progress or close debate at a meeting and to respond to

matters of procedure in the meeting itself. A procedural motion may be
made by any councillor present at the meeting. It must be seconded but
itis put to the vote immediately without debate. A procedural motion
may propose:

to withdraw a motion;

to move to a vote (subject to exercise of a right of reply);

to defer consideration of a motion;

to refer a motion to a particular committee or sub-committee;
to appoint a person to preside at a meeting;

to change the order of business on the agenda;

to proceed to the next business on the agenda;

to require a written report;

to appoint a committee or sub-committee and members;

to extend the time limits for speaking;

to exclude the press and public from a meeting in respect of confidential
information or other special reasons which are prejudicial to the public
interest;

to not hear further from a councillor;
to exclude a councillor or member of the public for disorderly conduct;
to temporarily suspend the meeting;

to suspend a particular standing order (unless it contains statutory
requirements);

to adjourn the meeting; or

to close a meeting.

Points of order

During a meeting, a councillor may raise a point of order. A point of order
is an objection addressed to the chair of the meeting about a procedural
irregularity in the debate or in the conduct of the meeting itself due

Local Councils Explained Debate at meetings
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8 to non-compliance with a statutory provision or standing orders. If a
councillor wishes to raise a point of order, they should express this to the
chair of the meeting when the reason for it becomes apparent and give
their reason(s). The councillor who was speaking before the point of order
was raised should stop speaking. The chair of the meeting must rule on the
point of order and their decision is final. A point of order may, for example,
be raised because:

* standing orders are not being complied with;
e inappropriate or offensive language is being used,;
* ameetingisinquorate;

* the meeting has no authority to consider or decide the original or
substantive motion;

* the effect of a proposed amendment is to defeat (or negate) an original
or substantive motion; or

* the contribution is not relevant to the motion under discussion.
Points of order cannot be used to challenge the views expressed by a
councillor during debate, unless this relates to the use of inappropriate
language.

A councillor who is interrupted by comments that do not constitute

a point of order is free to respond to the comments when they resume
speaking, or to ignore them, as they think appropriate.

Personal explanations

When a motion is debated, a councillor may realise that they have been
misquoted or otherwise misunderstood by a councillor speaking after
them. In this situation, standing orders may permit that councillor to
interrupt the current speaker in order to make a personal explanation
to clarify matters. The chair of a meeting should ensure that points of
personal explanation are not abused. Personal explanations are not
another opportunity for a councillor to speak for or against a motion.

When does a councillor speak?

To summarise, normally a councillor who has spoken once on a motion
may not speak again while it is being debated except:

* to speak once on an amendment moved by another councillor;

¢ to move another amendment if the motion has been amended since
they last spoke;

* tospeak onthe mainissue if the first time they spoke was on an
amendment moved by another councillor;

* in exercise of aright of reply;
* ona point of order;
* by way of personal explanation; or

* where the chair, in their discretion, permits them to speak again.
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9 CHAIRING MEETINGS

Key points

* The role of the chair of a meeting is to keep order and control the
meeting in accordance with standing orders.

* A chair may exercise a second or casting vote in the event of atie in
votes on any question to be decided at a meeting.

e For other matters, their status is the same as any other councillor.

References to “meetings” in this Chapter include a meeting of full council,
a committee and a sub-committee unless otherwise stated. The term
“chair” in this Chapter refers to the person presiding at a meeting of the
local council, a committee or a sub-committee except where otherwise
stated.

Chapter 7 explains (i) the role of a chair of the local council at the
beginning of the annual meeting of a local council, which is not dealt with
in this chapter and (ii) the usual sequence of events at meetings.

General responsibilities

The role of the chair of a meeting is to:

« formally preside at the meeting;

* ensure that the meeting considers the business before it;

* keep control of the meeting;

* maintain order; and

* apply standing orders that the meeting is subject to.

As such they will intervene in a meeting for these purposes. The
councillors and the public present at a meeting are expected to respect
and obey the chair in this respect. They must be fair yet firm. They have a
power to exercise a second or casting vote'if the votes on a question to be

decided at the meeting are tied.
Specific responsibilities for the chair of a meeting include:

* to formally open a meeting;
* to consider if thereis a procedural obstacle to the meeting going ahead,;

* to ensure that the draft minutes of a previous meeting are duly approved
by the meeting;

e to order debate on motions;

* to decide points of order and other incidental questions;
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9 * to control disorderly or disruptive behaviour of anyone in attendance
at the meeting;

* to ensure that the meeting deals with the business on the agenda;

* to exercise their casting vote when votes are tied for the election of
the chair of the local council at the annual meeting. See also Chapter 7;

* tochoose to exercise their casting vote when votes are tied in other
situations;

» to declare the result of a vote;
* to temporarily suspend or adjourn a meeting if necessary; and

* to close a meeting after its business has been concluded.

Before the meeting

The chair should be aware of the items on the agenda in advance of the
formal summons to attend. The standing orders of a local council usually
require the proper officer to consult with the chair of the meeting about
the agenda before finalising it. In any event, it is good practice for the chair
to give advance thought to motions on the agenda to anticipate what they
might need to deal with at a meeting. Examples of the issues include:

* Does the meeting have sufficient information provided by the
background documents supplied with the agenda or otherwise from
staff, councillors or others invited to the meeting (e.g. a solicitor, district
councillor)?

* Are there councillors who hold certain interests in items on the agenda
that will prevent them from participating in the meeting without a
dispensation?

* Isthere arisk that the meeting will be inquorate for the above reason or
because councillors are absent from the meeting?

* Does therisk of disorderly conduct or disruption to the proceedings of
the meeting merit the presence of the police?

At the start of a meeting

Procedural considerations

Some procedural irregularities mean that a meeting cannot continue.
For example, if complaints are made about the advance public notice
for a meeting or the service of a summons, the chair will need to decide
if these procedural complaints invalidate the meeting itself. If the period
for advance public notice for a meeting does not satisfy the statutory
requirements that apply, the meeting cannot proceed. If there is non-
compliance with standing orders which confirm the period of advance
public notice for a meeting, it cannot proceed. In addition, if the meeting
is not quorate, it cannot proceed.
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9 Formal announcements

The chair formally opens a meeting. If the meeting is open to the public,
members of the public and the Press are allowed to record the meeting.
It is good practice for the chair to remind those present that the meeting
may be recorded. If the public are expected to raise their hand or to stand
up when speaking in the public participation session, the chair should
remind them of these formalities. Although these requirements are
confirmed in standing orders available via the publication scheme, the
chair cannot assume that the public is aware of them.

If the public and Press are likely to be excluded from a part or all of the
meeting, the chair should remind them of this, whether or not this has
already been highlighted in the agenda.

Approving minutes
When approving the minutes of a previous meeting, the only issue for the
meeting is whether the minutes accurately record the proceedings of
the meeting and the resolutions made at them. It is irrelevant if the chair
or other councillors were not present at the meeting to which the draft
minutes relate.

If the draft minutes of the previous meeting must be corrected because
of an inaccuracy, the amendments to the draft minutes must be approved
by resolution.

Public participation

Chapter 5 explains how public participation sessions at meetings

work. The chair must ensure that any public participation sessionis

in accordance with standing orders. The chair should be mindful that
members of the public may be less experienced at speaking in public and
may not be familiar with the formal proceedings of a meeting.

The Openness of Local Government Bodies Regulations 2014 require
local councils and other local government bodies to allow any member of
the public to take photographs, film and audio-record the proceedings,
and report on all public meetings. While no prior permission is required
to carry out this activity, it is advisable that any person wishing to film or
audio-record a public meeting let the council know so that all necessary
arrangements can be made for the public meeting. This isimportant
because the rules require local government bodies to provide reasonable
facilities for any member of the public to report on meetings.

The substantive items of the meeting

The chair must be familiar with the standing orders about the formalities,
order and duration of contributions from councillors during the debate
of a motion. Even during a heated debate, it is the responsibility of the
chair to ensure that order is kept and that the meeting gets through the
business on the agenda. The chair will be guided by the clerk.

The chair usually introduces the (original) motions in the order they
appear on the agenda. Where a contribution during a meeting is obviously
irrelevant to the motion under consideration, the chair should explain this
to the speaker and invite them to return to the point or to stop speaking.
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9 If it is evident that nothing new can be added to the consideration of a
motion, the chair or other councillors may move it to the vote.

If there is insufficient information presented or exchanged at a meeting
to fully consider and then vote on a motion, the meeting may resolve to
consider the motion at a later meeting. In this situation, it is desirable to
resolve what additional information is required and the date by whichiitis
required.

Healthy debate and expressions of opposing views are positive features
of debate at a meeting. The chair is more likely to appear non-partisan if,
where possible, they avoid speaking on a motion first or last. Comments
should be made through the chair and the chair is therefore encouraged
to intervene when comments are not addressed through the chair or if
they are irrelevant, repetitious, or use inappropriate language. The chair
of the meeting must rule on points of order and their decision is final.
Chapter 8 explains the rules of debate at a meeting.

Disorderly or disruptive behaviour

The public have the right to attend local council meetings.? However, that
right is without prejudice to the right of the meeting to exclude a member
of the public for disorderly conduct or other misbehaviour at meetings.

The standing orders of a local council govern the actions that can
be taken when disorderly conduct or behaviour disrupts the debate at
a meeting or obstructs the proceedings in a meeting. This includes a
situation where someone is behaving offensively or using inappropriate
language. A person can only be banned from a specific meeting.

The chair can adjourn a meeting because of disorder among the
public or Press. As a matter of good practice, the chair should first ask
an individual or group to be quiet and warn them that if they continue,
the chair will adjourn the meeting. If an individual disregards the chair’s
request to modify their conduct, aimed at restoring order to the debate
or to the meeting itself, any councillor (including the chair) may move a
procedural motion that the offending person(s) are “not heard further”
(that s, silenced) or excluded from the meeting. If the meeting then
passes a resolution that requires a person to be silent or to leave the
meeting, but this is ignored, further steps can be taken. If permitted by
standing orders, the meeting may be temporarily suspended to give
the offending person(s) an opportunity to improve their behaviour or to
persuade them to be silent or to leave the meeting. If disruptive behaviour
continues after a suspension of the meeting, the meeting may need to
be closed and consideration of the outstanding business for the meeting
postponed to a later date.

If force is required to remove a disorderly individual or group, it must be
reasonable and necessary for the purpose of removing the offender.?
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9 CASE LAW

Laporte and another v
Commissioner of Police of the Metropolis [2014] EWHC 3574

The court considered the principles of a local authority’s power to
exclude the public from a council meeting where the purpose was to
suppress or prevent disorderly conduct or other misbehaviour at a
meeting. Although the court was considering powers relating only
to Principal Councils (e.g. borough and district councils) within the
meaning of the Local Government Act 1972 s.100A, the principles can
be considered in relation to meetings of local councils.

The court found that two protesters had been lawfully removed
by the police on the basis that they had become trespassers once a
protest had got out of hand. The London Borough of Haringey planned
to hold a full council meeting at its civic centre to debate proposed
cuts to the council’s budget and services, which members of the
public could attend in the public gallery. A planned public protest took
place inside the building (including accessing the council chamber)
causing disruptive action, and the police had to use force to remove
the protestors. The High Court rejected the claimants’ assertion that
they were entitled to remain in the public area of the council building,
irrespective of their disorderly and disruptive conduct. It was satisfied
that the council was entitled to exercise its powers as the lawful
occupier of the property to exclude members of the public for the
proper purpose of maintaining order at public meetings.

The concept of trespass formed the common law basis for the
legitimacy of acts of exclusion. Allowing the public to enter the
building had not conferred on the protesters anirrevocable right to
remain within the building thereafter regardless of disorderly conduct
threatening to disrupt the meeting. The council had been entitled to
conclude that only physical exclusion would be adequate to ensure
that the meeting would not be disrupted. Implicit in the invitation to
the police was the authority to exercise such common law or statutory
powers as were necessary and proportionate. The officers had been
entitled to use such force as was reasonably required to end the
continued threat to the proper transaction of business at the council
meeting by treating the protesters as trespassers.

Excluding the public

If the public and Press must be excluded from a part or the whole of a
meeting because their attendance would be prejudicial to the public
interest because of its confidential nature or other special reason, the
chair should ensure that the public broadly understand the reasons for
exclusion. In explaining the reason, they must take care that they do not
disclose any confidential or other sensitive information that is not in the
public interest. They may also want to explain that the resolutions made in
closed session will be minuted, although they will not disclose confidential
information or other sensitive information that is not in the public interest.
See also Chapters 5, 7,10, and 11 for more explanation of handling
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9 confidential or sensitive information before, during and after a meeting.
Chapter 6 explains this from the perspective of committees.

Confirming decisions

Itis the job of the chair to declare the outcome of the vote on any question
at a meeting. This would include the result of a vote on a procedural or
original motion.

Any other business

This item often appears as the last item on an agenda. Its use should be
discouraged as it can become an opportunity for members to raise all
sorts of matters not tabled on the agenda. No decisions can be made
under this item.

End of the meeting

The chair formally closes the meeting.

Training

Training will improve the skill set that is required to chair a meeting.
A range of training and development opportunities are available via NALC,
SLCC and other national stakeholders.

1 Local Government Act 1972, schedule 12, paragraph 39(2)

2 Public Bodies (Admissions to Meetings) Act 1960, s.1

3 Collins v Renison (1754)
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10 PREPARING FOR MEETINGS

Key points

* Advance notification of absences by councillors is good practice.
* Motions from councillors must be submitted in time.
* The proper officer is responsible for the preparation of the agenda.

* Advance notice of a meeting and its agenda must be given to
councillors and the public.

e Dispensations need to be organised in time.

References to “meetings” in this Chapter includes a meeting of full council,
a committee and a sub-committee unless otherwise stated.

Councillor absences

* If a councilloris unable to attend a meeting, it is good practice to give
notice of this to the proper officer. If a councillor is not present at a
meeting that they have been summoned to attend, their absence wiill
be confirmed in the minutes of the meeting.

A councillor does not have to seek the formal approval of the meeting for
their absence. A meeting can approve the absence of a councillor from

a meeting if they have requested this in writing and given the reason for
their absence. As mentioned in Chapter 2, a councillor cannot continue in
office if they fail to attend a meeting of the whole council or other relevant
meeting for a period of six consecutive months and the reason for their
absence has not been formally approved before the expiry of the six-
month period!

Submission of motions

The agenda of a meeting may include motions from councillors. A motion
should be capable of being understood and of being accepted or rejected
when put to the vote.

The standing orders of a local council dictate the timetable for the
submission of a motion by a councillor before a meeting. A motion must
be written and submitted to the proper officer in accordance with the
standing orders. They may reasonably require motions to be submitted
five to seven days before the date of a meeting but in any event before
the service of the summonses on councillors and before advance public
notice of the meeting is given.
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Reviewing motions

The proper officer is expected to review motions received from councillors
and decide if they can be included in the agenda. They are expected to
include the motions that have been submitted to them in

the agenda, but this is not always possible.

If the motion contains simple grammatical or typographical errors,
the proper officer should correct the error and include the corrected
version of the motion in the agenda. If the proper officer considers a more
extensive change in the wording is required, it is recommended that they
obtain the councillor’s consent. If a motion is unclear in meaning, the
proper officer is expected to explain this to the councillor, who is then free
to resubmit it. Once a motion is accepted, it will be included as an item of
business on the agenda.

The standing orders of a local council may require the proper officer to
consult with the chair of the forthcoming meeting (or, if other councillors
have called a meeting, with those councillors) as to whether a motion
should be included in an agenda. Consultation can be very helpful but
decisions about the content of an agenda cannot be taken by a councillor.

Rejecting motions

Reasons for rejecting a motion are given below:

* A motionis submitted outside the timetable confirmed in standing orders.

* The wording of a motion is ambiguous and will not lead to a clear

outcome, for example “to relocate the local council’s offices to 4 Station
Road or 15 Draper Street”.

* A motionis not relevant to the responsibilities of the relevant meeting.

A motion of this nature is sometimes described as irregular or improper.
For example, a motion “to lobby for an increase in the national minimum
wage” is unrelated to the statutory powers and functions of a local
council and cannot be considered by a meeting of the local council.

A motion “to review disabled access to the community centre” may only
be tabled for a meeting that has responsibility for the management of
the community centre.

* A motionis defamatory or otherwise offensive. A motion of this nature

is sometimes described as improper. For example, a motion “to evict

the travellers” will need to be resubmitted. A more suitable wording of a
motion may be “to take legal action for possession of Broughton playing
field, south of Station Road, Sutton”.

* A motion proposes to rescind a previous resolution that is not within the

period of time that is permitted by standing orders. It is common for the
standing orders of a local council to prohibit motions to rescind an earlier
resolution for a period of six months from the date of that resolution.
Such standing orders may exclude motions to rescind the resolution of
an advisory committee or sub-committee that merely recommends a
course of action. This is because the final decision on the substantive
main issue or question to which the recommendation relates has not
been made. A motion to rescind a previous resolution should arise in
exceptional circumstances because there is an assumption that the
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previous resolution was made upon consideration of all the relevant facts
andissues. If a previous resolution created legal rights or affected a third
party, a motion to rescind the previous resolution needs careful thought.

If a motion is irregular, improper or otherwise inappropriate but appears
in the agenda, it must be duly considered at the meeting and may be
disposed of by a procedural motion. Chapter 8 explains this and other
rules of debate at a meeting.

If a motion is rejected, the proper officer should notify the councillor
who proposed it. The proper officer should keep a written record of all
motions received, those rejected and the reasons for rejection.

The agenda

The main purpose of an agenda is to provide advance notification of

the items of business to be decided at a meeting and to ensure that the
meeting itself has purpose and structure. The proper officer is responsible
for preparing the agenda.

Aside from the motions accepted from councillors, there will be other
motions which the proper officer will need to include on the agenda.
These may relate to the consideration of particular recommendations of
a committee or sub-committee, with or without a separate report, about
which only a meeting of the full council or parent committee can make the
final decision. Chapter 6 gives more guidance about this.

The agenda will also include certain standard items of business for the
meeting that usually appear at the beginning of an agenda. These include,
for example:

* to approve councillor absences;
* to note certain interests held by councillors in motions on the agenda;

* to elect the chair of a committee or sub-committee if it is its first meeting
and the chair has not already been appointed;

* to approve the draft minutes of the previous meeting;

* toreceive an update about the progress of resolutions from the last
meeting. This is sometimes referred to on the agenda as “matters
arising”. This heading is not recommended because it is ambiguous in
meaning; and

e the public participation session of the meeting.
Other standard items of business for a meeting that usually appear at the
end of the agenda include, for example:

* toreceive or formally acknowledge the minutes of a committee and or
sub-committee; and

* to authorise payments.

It is recommended (but not mandatory) that the agenda highlights the
motions or items of business that are likely to be considered without
the public being present at the meeting. The wording of a motion that
is due to be considered without the public present must not undermine
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or disclose confidential or other sensitive information thatis not in the
public interest.

Papers or information to support the agenda

The items of business on an agenda may refer to other documents.
When sending out the agenda, the proper officer is expected to furnish
councillors with documentation that provides relevant background or
information about the items of business on the agenda. This may include
reports prepared by staff.

If an item on the agendais to receive or formally acknowledge the
approved minutes of a committee or sub-committee, the proper officer
must send councillors the minutes of the committee or sub-committee.

If the agenda includes a motion to consider recommendations of a
committee or sub-committee, sending councillors the relevant minutes
of the committee or sub-committee may not be adequate. It might
be necessary to provide a written report from the committee or sub-
committee that documents the reasons or factors for recommending a
course of action and confirming whether alternative courses of action
have been considered but rejected. As an alternative, the chair of the
committee or sub-committee whose recommendations are being
considered may be invited to give an oral report at the meeting.

The agenda will need to reflect this.

Confidential supporting papers

Care must be taken over documents that are confidential, or not for
disclosure for another reason. Confidential information or information

not in the public interest (whether or not considered and acted on

by a previous meeting) must be protected. Sensitive or commercial
information may also need to be protected from wider disclosure.
Examples of sensitive or commercial information include contractual
negotiations, legal advice, or a matter of which disclosure or wider use
would breach the local council’s obligations under the Data Protection Act
2018. See Chapter 4 for further explanation.

Dispensation requests

A councillor is responsible for deciding if they have an interest in an
agenda item which requires them to apply for a dispensation from the
requirements under the code of conduct and Localism Act 2011 in order to
participate at a meeting. They may only be able to submit a dispensation
request after they have seen the agenda for a meeting. However, it is
possible for a councillor to seek a dispensation at meetings for a period of
up to four years in relation to certain interests.

The standing orders of a local council? should dictate the procedure for
the submission of a dispensation request. Chapter 2 explains applications
for and grants of dispensations.

1 Local Government Act 1972, s.85

2 Local Government Act 1972, schedule 12, paragraph 42
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AFTER MEETINGS

Key points

* Prepare an action sheet.
¢ Write up draft minutes as soon as possible.

* Make minutes available to the public.

References to a “"meeting” in this Chapter include a meeting of full council,
a committee and a sub-committee.

The resolutions made at a meeting have immediate effect. They are
not subject to the preparation of draft minutes or the approval of
minutes at a later meeting. The main tasks required after a meeting
are summarised below.

Matters that need action

Itis helpful for the clerk or the other member of staff who took the minutes
of the meeting to prepare an action sheet that confirms all the actions
or tasks (including urgent ones) to be undertaken by staff or councillors.
Actions or tasks might include, for example, sending correspondence,
arranging internal or external meetings, writing reports, obtaining quotes
or preparing draft budgets.

The action sheet should identify the relevant resolution, actions and
deadlines. The clerk or the appropriate member of staff should follow
up actions and tasks prior to the next meeting. Follow-ups should also
be diarised.

Minutes

Minutes are important as they record the resolutions made. Minutes
should be written up as soon as possible so that the minute taker’s
memory is fresh, and they can interpret the information available from
handwritten notes or an audio recording of the meeting. Once the draft
minutes have been prepared, they are often submitted to the chair of

the relevant meeting to check. Once the chair has commented on the
minutes and changes, if any are made, the draft minutes may be circulated
for information only to all councillors, or where the minutes relate to

a meeting of a committee or sub-committee, to the members of the
committee or sub-committee.

Draft minutes

The draft minutes of a meeting should be formally approved (with
any necessary amendments) at the next meeting.! Chapter 9 explains
this further.
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If a request for information under the Freedom of Information Act 2000
asks for copies of the minutes and they are still in draft form, a relevant
exemption may be s.22 of the FOIA (information intended for future
publication).? This is because the draft minutes are not final until approved
at the next meeting, at which point they will be published. However, it is

a qualified exemption, which means the local council must consider the
public interest test in withholding the draft minutes and relying on the
exemption. If, for example, a person wants to know whether their planning
application was supported or opposed by a local council and needs

this information urgently, and the final approved minutes are unlikely

to change, then the public interest in releasing the draft minutes may
outweigh the local council’s interests in retaining the information until

the minutes are approved.

In practice, this situation is unlikely to arise as local councils routinely
publish draft minutes on their website within one month of the relevant
meeting. This is required under The Smaller Authorities (Transparency
Requirements) (England) Regulations 2015.% Local councils replace draft
minutes with the approved minutes as soon as they are available.

There are other qualified exemptions in the FOIA that enable a local
council to refuse to provide information in handwritten notes or draft
minutes if disclosure is not in the public interest. If, for example, disclosure
would breach one of the statutory data protection principles, the request
can be refused.?

If the information requested carries an absolute exemptionin the
FOIA, then there is no duty to consider the public interest. For example,
if the information requested concerns information that was provided in
confidence, a local council can refuse disclosure.®* More information about
the handling of requests for information under the FOIA is in Chapter 4.

Matters referred to full council or a committee or sub-committee
Where a matter has been referred by a sub-committee or committee to
another committee or to full council, the appropriate part of the draft
minutes should be passed to the chair of the relevant committee by way of
notification. If the next meeting of that body is to be clerked by a different
person, then they should also receive the draft minutes as notification of
the referral. When the draft minutes are approved, the approved minutes
should also be passed on for confirmation.

Form of minutes

The style, form and amount of detail in the minutes for a meetingis a

matter for individual local councils. The main purpose of the minutes is

to record the resolutions made at the meeting, which should be clear to

anyone reading the minutes afterwards. Minutes of a meeting are not a

verbatim record of the meeting. Neither are they a story of what happened

at the meeting and should not document opinions or views that were

expressed at the meeting. There is no need to include matters of opinion

such as “heated debate” or “valuable comment” or “Cllr X disagreed”.
Well-written minutes are:

e brief yet informative;

e factual, accurate, relevant;

Local Councils Explained After meetings

127



11 * logically presented; and

* aclearrecord of resolutions (including recommendations).

There is a duty to observe the data protection principles in the Data
Protection Act 2018 and UK GDPR. This means that the minutes cannot
routinely record the name or other personal data of an individual unless
this is for the performance of contractual obligations, statutory powers or
functions of the local council or if the individual consents. The minutes of
a meeting should not therefore include personal data relating to members
of the public who attended and spoke at the meeting. See Chapter 4 for
further guidance.

Resolutions that are confidential or for some other special reason are
not in the public interest to disclose must be recorded in the minutes,
without undermining or disclosing the confidential or other sensitive
information. For example, the resolution “option 2 in confidential report
dated XXX approved” provides clarity as to the resolution that was made
but does not reveal confidential information.

Minute book

When the minutes of a meeting are formally approved, they serve as

a true and accurate record of the events and resolutions made at the
meeting. All minutes, including minutes of resolutions made at a meeting
without the public present, must be kept in the local council’s minute
book in whatever form this is held and must be published on its website.®
Chapter 4 explains publication schemes in more detail.

Payments

Payments authorised by a meeting should be made as soon as practicable
once they have been approved at the meeting. All payments must be
made in accordance with the local council’s financial regulations and
internal controls on payments.

1 Local Government Act 1972, schedule 12, paragraphs 41(1), 44

2 Freedom of Information Act 2000, ss.2(2)(b), 22

3 The Smaller Authorities (Transparency Requirements) (England)
Regulations 2015

4  Freedom of Information Act 2000, ss.2(2)(b), 40(2)

5 Freedom of Information Act 2000, ss.2(2)(a), 41

6 Transparency code for smaller authorities
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